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DEBT BUYERS – THE BUSINESS1 
Maureen Morrow and Joseph D. Hebert, III, SLLS 

 
 Outstanding consumer debt has exploded in America in recent years.  In 2009, it exceeded 
$2.5 trillion, doubling in just twelve years.  According to the Office of the Comptroller of the 
Currency, the nineteen largest banks sold about $37 billion in debt in the year 2013.  Credit card 
debt comprises seventy-five percent of the accounts sold to debt buyers, followed by automobile 
loans, telecommunications debt and retail accounts.2  By 2000, the face value of consumer debt 
purchased reached $40 billion.  By 2005, this figure was almost $128 billion of which $88 billion 
was for credit card debt.   
   

The ten largest debt buyers account for about 81% of all debts purchased in 2006.  Many 
of them have revenues of over $100 million.  The more well known are Encore Capital Group 
(Midland Funding, Asset Acceptance), Portfolio Recovery Associates, Unifund Corp., Sherman 
Financial Group (LVNV Funding).  For reference, from 2009 to 2015, Encore paid about $4 
billion for approximately 60 million consumer accounts with a total face value of $128 billion.3 

 
 Most credit card companies, i.e. the Original Creditor, will charge off their accounts as 
uncollectable after about six months.  After this time, debts are pooled together and then sold to 
debt buyers in bulk, often in the thousands of accounts at a time.  Most of these accounts are 
purchased for between 2 to 8 cents per account.  These accounts are either collected upon or sold 
again to other debt buyers.  A GAO report shows that almost half of all credit card debts purchased 
are then resold.  Even when the account is purchased by a debt buyer from the Original Creditor, 
the buyer usually only receives little more than an electronic file containing only basic info such 
as name, social security number, last known address, charge off date, account balance, etc.  They 
do not receive any documentation such as account statements, credit card agreement, or other proof 
of the debt.  Finally, the debt itself is listed as being sold “as is” without any representation by the 
seller that the debt is actually owed or valid. 
 
 Usually, these bulk sales of debt attempt to show the actual assignment of ownership by 
the creation of three (3) separate documents.  First, is the “forward flow” agreement.  This 
document attempts to set generally out the terms of the sale of the particular portfolio of debt.  
Normally, the seller will disclaim any representation as to the accuracy of the info provided.  It 
also will limit the buyer’s access to information on individual debtor’s accounts.  
 
 The next document will likely be a “bill of sale”.  This bill of sale will likely reference the 
                                                 
1 This introductory information is taken from the NCLC publications Collection Actions, 2014 3rd.Ed.;  
Fair Debt Collection, 2014, 8th Ed. and Consumer Financial Protection Bureau report “The Consumer Credit 
Card Market” (Dec 3, 2015).  Also, the authors owe a great debt to Mark Moreau and his work Strategies 
For Representing The Louisiana Consumer, 2013 Louisiana Legal Services and Pro Bono Desk Manual, 5th Ed. 
2 "Bad debt rising: when to sell your accounts receivable". Healthcare Financial Management. August, 2004. 
3 See Consent Order “In the Matter of Encore Capital Group, Inc., Midland Funding, LLC, Midland 
Credit Management, Inc. and Asset Acceptance Capital Corp.  2015-CFPB-0022. 

http://en.wikipedia.org/wiki/Credit_card
http://en.wikipedia.org/wiki/Telecommunication
http://findarticles.com/p/articles/mi_m3257/is_8_58/ai_n6154194/pg_1
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“forward flow” agreement and the portfolio of debt but not any actual accounts. 
 

The third document is usually a “sale data file” or “final data file”.  This is an electronic 
spreadsheet that lists each specific consumer account that is being transferred.  These usually 
number in the thousands.  This “sale data file” usually has very limited information on each 
account with sometimes only a name, social security number, account number and balance.  No 
business records concerning any accounts such as the contract, the credit card application or billing 
statements are typically received by the debt buyer.4   

 
Because of the issues found in debt sales by banks, the Office of Comptroller of the 

Currency in its Bulletin 2014-37, Risk Management Guidance (Aug. 4, 2014),5 issued a bulletin 
with guidance to national banks and federal savings associations who are engaged in debt sales.  
The OCC charters, regulates, and supervises all national banks and federal savings associations as 
well as federal branches and agencies of foreign banks.  Some of the measures included such 
issues as what categories of debt that should not be sold and due diligence practices for debt buyers. 
 

Collection actions are overwhelming filed in state courts in the U.S.  In some jurisdictions, 
collection cases constitute over 50% of all cases filed.  In 2008, just one debt buyer filed over 
450,000 lawsuits in the U.S.  In these lawsuits, about 90% result in default judgments.  Then, 
garnishment proceedings will start and the debtor is hooked. 
 
 Most of these judgments are obtained by the use of inadmissible evidence or sometimes 
little or no real evidence.  In Orleans Parish, almost all of these cases are handled in First or 
Second City Court.  Under La. C.C.P. rules for these courts, defaults can be taken without an 
appearance by counsel or the filing of a preliminary default.  La. C.C.P. art. 4904(C).  Defaults 
are simply granted to the debt buyer upon the receipt by mail of a judgment with a few documents 
and an affidavit of account correctness.  None of the documents submitted as “proof of the debt” 
are challenged as to admissibility or correctness.6 
 
 As you can see debt buying is a very profitable business.  Although most of the cases are 
ones filed by the major debt buyers, another disturbing trend is that many smaller debt buyers are 

                                                 
4 “For most portfolios, buyers did not receive any documents at the time of purchase. Only a small 
percentage of portfolios included documents, such as account statements or the terms and conditions of 
credit.” Federal Trade Commission, The Structure and Practices of the Debt Buying Industry (Jan. 2013) 
iii, https://www.ftc.gov/sites/default/files/documents/reports/structure-and-practices-debt-
buyingindustry/debtbuyingreport.pdf. This statement applies to sales from creditor to debt buyer. Thus, 
we can infer that the availability of documents when debt is resold is even more if not equally limited. 
5 http://www.occ.gov/news-issuances/bulletins/2014/bulletin-2014-37.html 
6 In a 2007 study in New York City, 99% of the cases in which default judgments were taken the 
materials submitted in support of the default constituted inadmissible hearsay. 

http://www.occ.gov/news-issuances/bulletins/2014/bulletin-2014-37.html
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owned by attorneys.  In addition, numerous collection cases are still filed by the Original 
Creditors such as Capital One Bank and Chase.7  
 

Debt buyers that engage in collection activities are subject to the federal Fair Debt 
Collection Practices Act.  Suits on time-barred debts without proper inquiry, use of requests for 
admission containing false information and use of false affidavits may constitute violations of the 
FDCPA.   Although provisions of the FDCPA do not apply to original creditors, they must abide 
by provisions under Dodd-Frank Wall Street Reform and Consumer Protection Act (Dodd-Frank 
Act).8 

 
In September 2015, the Consumer Financial Protection Bureau took action against the two 

largest debt buyers, Encore (Midland Funding, Asset Acceptance) and Portfolio Recovery 
Associates.  The CFPB found that these companies bought debts that were potentially inaccurate, 
lacking documentation, or unenforceable.  The debt buyers failed to verify the debt.  However, 
the companies collected payments by pressuring consumers with false statements and churning 
out lawsuits using robo-signed court documents.9  Encore was ordered to pay up to $42 million 
in consumer refunds and a $10 million penalty, and stop collection on over $125 million worth of 
debts. Portfolio Recovery Associates was ordered to pay $19 million in consumer refunds and an 
$8 million penalty, and stop collecting on over $3 million worth of debts. 

 
  

                                                 
7 Recent reports suggest that even the largest credit issuers, such as Chase Bank, have problems 
establishing the correct balance due (see Jeff Horwitz, OCC Probing JPMorgan Chase Credit Card Collections, 
American Banker, March 12, 2012, http://bit.ly/JjoPeI). 
See, e.g., Press Release, Consumer Finance Protection Bureau, 47 States and D.C. Take Action Against 
JPMorgan Chase for Selling Bad Credit Card Debt and Robo-Signing Court Documents (July 8, 2015), 
http://www.consumerfinance.gov/newsroom/cfpb-47-states-and-d-c-take-action-against-jpmorgan-chase-
forselling-bad-credit-card-debt-and-robo-signing-court-documents/; see also Consumer Financial 
Protection Bureau, Supervisory Highlights (Fall 2014), 
http://files.consumerfinance.gov/f/201410_cfpb_supervisory-highlights_fall- 2014.pdf. 
8 See CFPB Bulletin 2013-07, July 10, 2013, http://files.consumerfinance.gov/f/201307_cfpb_bulletin_unfair-
deceptive-abusive-practices.pdf 
9www.consumerfinance.gov/newsroom/cfpb-takes-action-against-the-two-largest-debt-buyers-for-
using-deceptive-tactics-to-collect-bad-debts 

http://bit.ly/JjoPeI
http://files.consumerfinance.gov/f/201307_cfpb_bulletin_unfair-deceptive-abusive-practices.pdf
http://files.consumerfinance.gov/f/201307_cfpb_bulletin_unfair-deceptive-abusive-practices.pdf
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OPEN ACCOUNTS 
 

In Louisiana, collection of credit card debts is considered to be an open accounts.  The 
Supreme Court in Frey Plumbing Co., Inc. v. Foster, 996 So.2d 969 (La. 2008) greatly expanded 
what is considered to be an open account in Louisiana.    
 
 Louisiana Revised Statute 9:2781(D) states: 
 

For purposes of this Section and Code of Civil Procedure Articles 
1702 and 4916, Aopen account@ includes any account for which a 
part or all of the balance is past due, whether or not the account 
reflects one or more transactions and whether or not at the time of 
the contracting the parties expected future transactions. AOpen 
account@ shall include debts incurred for professional services, 
including but not limited to legal and medical services. For the 
purposes of this section only, attorney fees shall be paid on open 
accounts owed to the state. 

 
An open account is analogous to a credit account. Dixie Mach. Welding & Metal Works, Inc. v. 
Gulf States Marine Technical Bureau, Inc., 96B869 (La.App. 5 Cir. 3/12/97), 692 So.2d 1167.   A 
credit card account is considered an open account under Louisiana law.  Carte Blance 
Corporation v. Pappas, 216 So.2d 912 (La.App 2nd Cir. 1968).  See Sears, Roebuck and Co. v. 
Richardson, 32,951 (La. App. 2 Cir. 4/4/00), 759 So. 2d 190. 
 
 The proof required to prove an open account is discussed in Carte Blanche Corp. 
 

In proving an open account, the plaintiff must first prove the account 
by showing that the record of the account was kept in the course of 
business and by introducing supporting testimony regarding its 
accuracy. Once a prima facie case has been established by the 
plaintiff-creditor, the burden shifts to the debtor to prove the 
inaccuracy of the account or to prove that the debtor is entitled to 
certain credits. The amount of an account is a question of fact which 
may not be disturbed absent manifest error.  

 
Deutsch, Kerrigan & Stiles v. Fagan, 950811, 950812 (La.App. 1st Cir. 12/15/95), 665 So.2d 1316, 
1320, citing Jacobs Chiropractic Clinic v. Holloway, 589 So.2d 31, 34 (La. App. 1st Cir. 1991) 
(“In proving an open account, plaintiff first must prove the account by showing that the record of 
the account was kept in the course of business and by introducing supporting testimony regarding 
its accuracy.”); Cole Oil & Tire Co. v. Davis, 567 So.2d 122, 131 (La.App. 2d Cir. 1990) (“In an 
action on open account, the plaintiff bears the burden of proving his case by a preponderance of 
the evidence.”)  
 
 In a recent case out of the 5th Circuit, Capital One Bank (USA) NA v. Young, 176 So. 3d 

https://advance.lexis.com/api/document/collection/cases/id/5H0F-TC81-F04G-H0B7-00000-00?context=1000516
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695, 697, 2015 La. App. LEXIS 1812, 15-70 (La.App. 5 Cir. 09/23/15); (La.App. 5 Cir. 2015), the 
Court, in reversing a default judgment on a credit card open account stated that “ although Capital 
One submitted billing statements from 2011 reflecting the balances allegedly due, it did not submit 
any itemized statements, invoices, or other records reflecting purchases made, payments applied, 
or otherwise indicating the debits and credits to the account that produced the balance. In Capital 
One's "Certificate of Confirmation," it states that an "itemized statement of account" is attached to 
the judgment or filed in the suit record. However, the record before us does not contain any 
itemized statements verifying the amount owed on Ms. Young's account.”   
 
 In the confirmation of the default, Capital One submitted to the Court much more 
documentation then the typical debt buyer submits.  Here, these included,  
 

1) A "Certificate of Confirmation;" 

2) A "Supplemental Affidavit of Correctness of Account;" 

[Pg 3] 3) A copy of a demand letter from Capital One's attorney to Ms. 
Young, dated April 16, 2012; 

4) An affidavit from Lola Buafo, as an authorized agent of Capital One; 

5) A copy of a status report for the Department of Defense, indicating that 
Ms. Young was not on active duty with the military; 

6) A copy of the Capital One Customer Agreement; 

7) A document entitled, "Form 1628 Invitation," allegedly signed by Ms. 
Young and dated March 8, 2004, which appears to be an application for a 
Capital One credit card; 

8) Billing statements for Ms. Young's Capital One credit card for August, 
September, and October of 2011, and a billing statement dated November 
4, 2011 to February 2, 2012, reflecting that $131.45 in interest had been 
added to the $9,807.22 balance, resulting in a new balance of $9,938.67; 
and 

9) A Capital One Cycle Facsimile Report for October 4, 2011 to 
November 3, 2011, reflecting a balance of $9,807.22. 

   

https://advance.lexis.com/api/document/collection/cases/id/5H0F-TC81-F04G-H0B7-00000-00?context=1000516
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THE CLIENT 
 
 So, once your client is served with a petition on open account on a credit card debt, what 
do you do.  First, determine the type of client.  You can categorize clients into three categories: 
1) Having a job; 2) Owning a house with or without a job; and 3) No house, no job. 
 
 If the client has no job and does not own a house, then they are “judgment proof” or really 
“collection proof” with respect to the debt.  That is, even after obtaining a judgment for the debt, 
the creditor really cannot collect on it.  There are no wages to garnish and no real assets to seize.  
Since debt collectors really want to garnish wages, they will sometimes agree to dismiss the lawsuit 
if shown that the debt is uncollectable.  So, you may want to call opposing counsel and see if they 
will agree to dismiss before any responsive pleadings are filed.  The creditors call this a hardship 
dismissal. 
 
 However, be aware that a judgment creditor can attempt to seize any checking or savings 
account of the debtor under La. CCP arts. 2411, et seq.  Under 31 CFR 212 Social Security 
benefits are exempt from seizure and most state pension benefits are exempt per LA. R.S. 11:405 
et seq..  But, the actual account can be seized. 
  
 The second class of clients is those who own their house.  In 2008, La adopted R.S. 13: 
3851.1 which placed a limitation on seizure of the family home by creditors with a judgment for 
consumer credit card charges. These creditors are prohibited from causing a sale and seizure of the 
family home. (This prohibition may not help some clients who co-own family homes, e.g. 
unmarried couple or siblings). The credit card creditors will be allowed to sell and seize if there is 
a waiver of the homestead exemption. Otherwise, they will be allowed to record the judgment as 
a lien on the property and get paid out of the sale proceeds of a sale forced by another creditor who 
is not limited from seizure and sale.  Also, see that the act refers to “consumer credit card charges” 
only.  So, this act would seem to not apply to other types of debt, i.e. promissory notes, etc. 
 
 Finally, the third and most vital class is those who have a job.  As seen above, it really 
does not matter whether or not the client has a house but a job is the big issue to review.  The 
collection of a debt is obtained through garnishment of the debtor’s wages.  Louisiana follows 
federal wage garnishment guidelines.10  So, one good practice is to determine what a potential 
garnishment amount would be for the client.  Remember in calculating the potential garnishment 
amount, the only allowed deductions are those for FICA, Medicare, and taxes.  If the pay period 
is weekly and disposable earnings are $217.50 ($7.25 × 30) or less, there can be no garnishment.11 
 
 Once a garnishment has started on the debtor’s check, the only way to stop it is through a 
                                                 
10 For a good explanation on wage garnishment go to:  
http://www.dol.gov/whd/regs/compliance/whdfs30.pdf.   
11 An useful calculator on garnishment is found at: http://www.money-zine.com/Calculators/Loan-
Calculators/Wage-Garnishment-Calculator/ 

http://www.dol.gov/whd/regs/compliance/whdfs30.pdf
http://www.money-zine.com/Calculators/Loan-Calculators/Wage-Garnishment-Calculator/
http://www.money-zine.com/Calculators/Loan-Calculators/Wage-Garnishment-Calculator/


Page 7 of 37 
 

bankruptcy filing or pay off the debt. 
 

THE LAWSUIT 
 
 First, review the petition.  Most, if not all, of the debt buyer collection cases are handled 
by the same two law firms in Louisiana.12  They use the same one page petition over and over 
again.  Sometimes, they fail to properly cut and paste.13  Very few facts are listed in the petition.  
Most times there are no facts concerning the Original Creditor; the type of credit card; the credit 
card account number; when the account was opened; any allegations of use of the account and 
there is usually no info on how/when the debt buyer obtained the account sued on. 
 
 Sometimes, creditors attach “proof of the debt” to the petition in order to seek attorney’s 
fees.  This comes from at least one Judge in CDC who requires the creditor to attach monthly 
statements and/or credit card agreement.  However, it appears that the creditors are simply no 
longer seeking any attorney fees in the petition. 
 

Some debt buyers may serve requests for admission with the petition which seek to 
establish false facts, e.g., that the suit is not time-barred.  Make sure to answer this discovery as 
soon as possible. 
 
 So, how best to respond to the lawsuit.  There are several ways: exceptions, an answer 
with affirmative defenses and/or discovery.  Of course, the best course of action may be to settle.  
Since the debt buyer paid pennies for the debt, almost all that they recover is pure profit.  They 
are sometimes willing to accept less than the full amount of the debt.  If the client has some cash, 
you may be able to get the debt buyer to take 40% – 50% of the principal sued on to settle.  So, if 
available, offer a lump sum amount.  However, whether our clients can take advantage of this is 
always an issue.  But, always ask discuss this option with your clients. 
 
 If the client still wants to settle but cannot afford a lump sum, the debt buyer usually will 
require them to sign a consent judgment for the full amount of the principal and interest, costs and 
fees.  However, you may be able to negotiate the claimed amount of 25% attorney fees down 
and/or the after Judgment interest. 
 

EXCEPTIONS 

NO RIGHT OF ACTION 
 

The peremptory exception of No Right of Action challenges the contractual relationship 
between the debt buyer and the consumer.  The exception of no right of action determines the 

                                                 
12 Eaton Group Attorneys and Couch, Conville & Blitt. 
13 Usually they make this mistake in their memorandums in support of summary judgment. 
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issue of whether or not the plaintiff has an actual interest in bringing the action.  Dance v. 
Louisiana State University Medical Center at Shreveport, 749 So. 2d 870 (La. Ct. App. 2d Cir. 
1999).  Or whether the plaintiff has an interest in judicially enforcing the right asserted.  Id.  
Peremptory exception of no right of action is to provide a threshold device for terminating a suit 
brought by a plaintiff who has no legal interest to do so.   American Bank & Trust Co. V. French, 
226 So. 2d 580 (La. Ct. App. 1 st Cir. 1969)   
 

Any of the following issues may be raised by a peremptory exception of no right of action: 
(1) whether the plaintiff has a right to institute suit or stand in judgment, (2) whether the plaintiff 
lacks ownership or interest in the claim, or (3) whether the plaintiff is under some disability 
which prevents him or her from filing suit. American Bank & Trust Co. V. French, 226 So. 2d 580 
( La. Ct. App. 1 st Cir. 1969), emphasis added. 
 

 Only the owner or duly authorized assignee of the owner of an account has legal standing 
to sue on the account.  Article 698 of the Louisiana Code of Civil Procedure provides as follows: 

 
Art. 698. Assignor and assignee. 
An incorporeal right which has been assigned, whether unconditionally or 
conditionally for purposes of collection or security, shall be enforced judicially by: 
(1) The assignor and the assignee, when the assignment is partial; or 
(2) The assignee, when the entire right is assigned. 

 
In FIA Card Services., N.A. V. Gibson,  978 So. 2d 1230 (La App 2 Cir. 2008), the court 

held that if there has been an assignment to the plaintiff, there must be a basic showing made at 
trial of such assignment.  

 
Additional evidence can be added to defeat this exception.   
 

NO CAUSE OF ACTION 
 
 The peremptory exception of No Cause of Action under Article 927 of the Louisiana Code 
of Civil Procedure tests the legal sufficiency of a petition by examining whether, based upon the 
facts alleged in the pleading, the law affords the plaintiff a remedy.  Montalvo v. Sondes, 93-2813 
(La. 5/23/94), 637 So.2d 127, 113.  In deciding this exception, the Court must accept the well-
pleaded facts in the petition as true and determine whether the law would afford any relief to the 
Plaintiff if those facts were proved at trial.  Everything on Wheels Subaru, Inc. v. Subaru South, 
Inc., 616 So.2d 1234, 1235-36 (La. 1993).  A plaintiff’s conclusions of law cannot be considered 
when evaluating the sufficiency of the pleading.  See Butler v. Reeder, 93-764, p. 2 (La. App. 5 
Cir 3/16/94), 635 So.2d 1206, 1207.   
 
 The argument is that the debt buyer fails to allege that it has provided any goods or services 
to the debtor when in reality it has not.  Furthermore, it may fail to state whether or not it is the 
legal owner or assignee of the account sued upon or that it has retained unconditional ownership 
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of the account sued upon.  Again, under La. C.C.P art. 698, only the legal owner or the duly 
authorized assignee of the owner of an account has legal standing to sue on that account.   
 
 To determine the merits of this exception, the Court just looks to the petition itself.  No 
additional evidence is used to determine the merits of this exception. 
 

LACK OF PROCEDURAL CAPACITY 
 

Code of Civil Procedure art.700 provides that A[w]hen a plaintiff sues as an agent to 
enforce a right of his principal, or as a legal representative, his authority or qualification is 
presumed unless challenged by the defendant by the timely filing of the dilatory exception.  When 
so challenged the plaintiff shall prove his authority or qualification on the trial of the exception.@ 
(Emphasis added.) 
 

The Court in Discover Bank v. Peters, 870 So.2d 602, 38,366 (La. App. 2 Cir. 4/14/04), 
stated that the defendant=s Acomplaint that DFS had no standing is without merit; the petition 
referred to DFS as the agent of Discover Bank and Peters did not challenge the authority of DFS 
with a timely exception.  See La. C.C.P. art. 700.@14  When a defendant timely files the dilatory 
exception of lack of procedural capacity challenging a plaintiff=s authority to represent his 
principal in filing a suit, the plaintiff is required to prove his authority.  Martin Exploration Co. 
v. Joli Services, Inc., 360 So. 2d 902 (La. Ct. App. 4th Cir. 1978). 
 

The consumer should object to the testimony of a third party allegedly serving as a legal 
representative and/or agent.  Therefore, through La. C.C.P. 700, the consumer challenges the debt 
buyer=s Alegal representative@ or Aservicer@ or agent=s authority to the debt buyer shall provide 
proof of their authority. 
 

PRESCRIPTION 
 

An action on an open account is subject to a liberative prescription of three years. La. Civil 
Code Art. 3494.  Prescription of the balance due on an open account begins to run from the date 
of the last credit entry on the account.  Bell Fence & Galvanizing co., Inc v. Bond, 948 So. 2d 
353, ( La App 2 Cir. 2007) and Chrysler Financial Co., LLC v. Gene Ducote Automotive, L.L.C. , 
900 So. 2d 119. ( La App 5 Cir. 2005) .  Usually, the date to use to calculate for prescription is 
the last use of the credit card or last “acknowledgement of the debt”.  This is usually the last 
payment on the card.   

 
Although suing on prescribed debts is not that common here you should always check the 

file date of the lawsuit against your client’s records.  However, most of our clients do not have or 
                                                 
14 This case also illustrates how debt holders, even original creditors, have other companies service the 
accounts for them. 
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lost their records after Katrina.  So, this is sometimes difficult to prove.  But, you can have them 
seek their bank statements online or even cancelled checks from their bank. 

 
One trick that debt collectors use is that they contact the client prior to filing and talk the 

client into paying something towards the debt.  Sometimes this is just $5.00.  Now, the debt is 
collectable for another 3 years.  Another action that some collection agencies have tried is to 
charge the account with unauthorized charges.  Therefore, review not only the date but what the 
actual last charge to the account was for.  Later payments do not revive a prescribed debt. 
 

AAfter a claim has prescribed one may acknowledge a debt, and even pay part of it, without 
renouncing the prescription acquired on it.  Succession of Slaughter, 108 La. 492, 32 So. 379 (La. 
1902).@ Slaughter v. Arco, 2005-0657 (La. App. 4 Cir. 4/26/06), 931 So.2d 387, 392. 
 
 Also, just because the debt has prescribed does not prohibit the debt collector from 
attempting to collect on it.  Many debts purchased by debt buyers are prescribed.  However, they 
cannot sue on the debts. 
 

IMPROPER VENUE  
 
Louisiana Civil Code of Procedure article 41 defines venue as A . . . the parish where an 

action or proceeding may properly be brought and tried under the rules regulating the subject.@  
The general rules regulating the subject are found at Louisiana Civil Code of Procedure article 42 
and state that A . . . an action against: (1) An individual who is domiciled in the state shall be 
brought in the parish of his domicile; or if he resides but is not domiciled in the state, in the parish 
of his residence.@  Emphasis added.  
 

La.C.C.P. art. 74.4 A governs actions on an open account, providing: 
 

An action to collect an open account may be brought in the parish 
where the open account was created or where the services that 
formed the basis of such open account were performed, or in the 
parish of the domicile of the debtor.  

 
 However, Editor=s Notes of La.C.C.P. art. 42, General rules of venue states: 
 

(CAVEAT: Fair Debt Collection Practices Act, 15 U.S.C. art 1692a, 
et seq.  Prior to initiating any debt collection process, including 
promissory notes, contracts and the foreclosure of mortgages, 
extreme care must be exercised to conform to the exacting  
requirements of the Fair Debt Collection Practices Act.  See the 
elaborate form in West=s LSA Civil Procedure, Vol. 12, Forms 
1589a, et seq.  The penalties against the attorney for violation are 
serious, $1,000.00 per violation, heard and enforced in the Federal 
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District Court. 
 
The Act specifies the venue that may be used in a collection suit.  
The Act=s venue provision preempts the venue provided in this 
Code of Procedure.) 

  (Emphasis added) 
 

Pursuant to Fair Debt Collection Practices Act, 15 U.S.C. art. 1692a, et seq venue is proper 
in the judicial district in which the consumer signed the contract sued upon or in the judicial district 
in which the consumer resides at the commencement of the action. (Emphasis added) 
  

An action filed in an improper venue may be dismissed.  La.C.C.P. art. 121. 

VAGUENESS  
 

Dilatory exception of vagueness may be plead if plaintiff’s petition is vague, general, and 
indefinite in that the petition does not identify the alleged open account, the account number, the 
date(s) of alleged transactions, the goods, or services obtained, or any costs associated with the 
alleged debt.  Almost all petitions filed by debt collectors are vague.  The usual petition simply 
claims that Defendant is indebted for some amount plus interest, court costs and attorney fees.  
Defendant is unable to understand exactly how Plaintiff arrived at these amounts and claims and 
therefore, Defendant, cannot honestly or knowledgeably respond to Plaintiff’s allegations. 
 
 Louisiana is a fact pleading state.  Accordingly, pleadings must comply with La.C.C.P. 
Art 891, which explicitly mandates that a “petition . . . shall contain a short, clear, and concise 
statement of all causes of action arising out of, and of the material facts of, the transaction or 
occurrence that is the subject matter of the litigation.” The plaintiff, by statute, is required in his 
pleadings to include a short, clear, and concise statement of all causes of action arising out of, and 
of the material facts of, the transaction or occurrence that is the subject matter of the litigation.  
Snoddy v. City of Marksville, 702 So. 2d 890, 893 (La. App. 3 Cir. Oct 8, 1997) (emphasis added).  
When the mover has failed to include any material facts concerning the credit card number, credit 
card type, dates of the alleged debts; it has failed to satisfy the pleading requirements.   This 
failure to satisfy the requirements leaves the defendant with insufficient information to prepare a 
defense.  The accusation in and of itself is vague thus preventing the defendant from preparing an 
appropriate defense. 
 
 The clear purpose of this article is to ensure that a defendant in a lawsuit is “put on notice” 
of the facts to be proved to enable them to not only identify the cause of action alleged but prepare 
his or her defense.  Whipple v. Whipple, 408 So.2d 390, 392 (La. App. 1 Cir. 1981).  The proper 
procedural method for a defendant to assert his or her right to be “put on notice” of the claim(s) 
against him or her is to raise the dilatory exception of vagueness.  Washington v. Flenniken Const. 
Co., 188 So.2d 486, 489 (La. App. 3 Cir. 1966).  Furthermore, to be able to defeat an exception 
of vagueness the Court must find that “the petition fairly informs the defendant of the nature of 
the cause of action alleged and includes sufficient particulars to enable the defendant to prepare a 
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defense against evidence admissible under the allegations.”  486 So.2d at 490. 
 
 
INSUFFICIENCY OF SERVICE OF PROCESS 
 
 Recently, one of the Judges in First City Court has granted my exceptions based upon the 
dilatory exception of insufficient service of process.  The theory is that the creditor has failed to 
attach and/or serve the debtor with any supporting documents as required by law of sufficient proof 
of a debt.  Of course, none of the debt buyer’s lawsuits have any documents attached to them.   
 
 The reasoning apparently used by this Judge is that if one looks at the “four corners” of the 
petition and then determine whether or not there is sufficient proof alleged that a debt exists and/or 
is owed.  Again, since nothing is ever attached to credit card collection lawsuits, this exception 
usually is maintained. 
 

ANSWER AND AFFIRMATIVE DEFENSES 
 
 Most answers filed in response to collection cases have general denials.  However, 
specifically deny in all references to the debt buyer since the debtor has never contracted with them 
or purchased any goods or services from them.  Furthermore, include all of the affirmative 
defenses applicable to the case.  The answer shall set forth affirmatively all matter constituting an 
affirmative defense.  LA. C.C.P. 1005.  The purpose of La. C.C.P. 1005 is to provide the plaintiff 
both fair notice of the affirmative defense and adequate time to prepare opposition.  Austrum v. 
City of Baton Rouge, 282 So. 2d 434 (La. 1973); Walters v. Metropolitan Erection Co., 644 So. 
2d 1143 (La. Ct. App. 4th Cir. 1994), writs denied, 649 So. 2d 420 (La. 1995); Louisiana & A. Ry. 
Co. v. Chicago, R.I. & P.R. Co.,  345 So.2d 163 (La. Ct. App. 2d Cir. 1977); Gulf Shipping Co. 
v. McQuilling, 430 So. 2d 1322 (La. Ct. App. 5th Cir. 1983). 
 
Contract issues - Capacity, Consent, Cause Object 
Fraud* 
Payment of a thing not owed* 
Unfair & deceptive acts or practices* 
Detrimental Reliance 
Error and/or mistake as to the amount, fees, interest and atty fees. 
Failure of Consideration 
Incapacity 
Standard Form and adhesionary contracts 
Unconscionability 
Agreement to arbitrate (although arbitration is rarely used anymore in collection cases)   
Unenforceable Waiver of rights 
Unlawful cause 

* These also provide ground for a reconventional demand. 
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 Most answers should also include some language to allow for further additions of 
affirmative defenses that may become known through discovery.   
 
 Finally, most of the credit card collection lawsuits have some admission of fact attached to 
them.  Don’t forget to respond to the admissions with your answer or shortly afterwards.   
 

DISCOVERY 
 
 At any time in this process you can file your discovery requests to the debt buyer including 
prior to any response to the lawsuit.  However, most of the time, you will not receive any response 
from the creditor before the deadline for a response to the lawsuit.   
 
 Discovery consists of interrogatories, request for documents and request for admissions.  
In Louisiana you are limited to 35 interrogatories unless you are granted court order.  So, you may 
want to limit the first set of interrogatories to around 15 - 20 in order to save some for future 
discovery.  Requests for documents and admission are not limited. 
 
 With your first set of discovery, you should at least seek the credit card statements, 
“original” credit card account agreement governing the account, all written demands from the debt 
buyer, all documents indicating any liability by your client.  Most importantly you should seek 
the “chain of title” of the account showing how the debt buyer acquired the account it is suing on.   
 
 Usually, the debt buyer does not have any of the documents sought or very few of them.  
The response may have a few random months of credit card statements from the Original 
Creditor, a standard, undated, unsigned credit card agreement.  An unauthenticated generic form 
agreement is not sufficient proof of a credit card agreement.15 
 
 In addition, do not fail to either seek a 10.1 discovery conference and/or a Motion to 
Compel Discovery if the creditor fails to respond or respond properly as per La. law.  This will 
need to be done prior to the creditor’s filing for Summary Judgment.   
 
 As per La. C.C.P. Art. 1458, interrogatories must be answered “separately and fully in 
writing under oath, unless it is objected to, in which event the reasons for objection shall be stated 
in lieu of an answer.  The written answer or reasons for objection to each interrogatory shall 
immediately follow a restatement of the interrogatory to which the answer or objection is 
responding.  The answers are to be signed by the person making them. “   In addition, “when 
interrogatories are served on a specific party, that party shall verify he has read and confirmed the 
answers and objections.” 
 
 Debt buyers usually have their attorney of record answer interrogatories.  This should be 
objected to.  This argument should also apply to request for admissions and their responses.   

                                                 
15 FIA Card Services, N.A. v. Weaver, 62 So.3d 709, 718 & n. 8 (La. 2011). 
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MOTION TO WITHDRAW ADMISSIONS 

 
Often the debt buyer includes Requests For Admission (RFA) in the pleadings.  These RFAs 

are usually served with the citation and petition.  The RFA are written request of the truth of any 
matters within the scope of Articles 142 through 1425 set forth in the request or of the truth of any 
relevant matters of fact.  La. C.C. P. art. 1466.  RFAs must be admitted, denied or objected to 
within fifteen days after service of the request.  La. C.C. P. art. 1467.  For city and parish courts 
where most of debt buyer cases are filed the time period is ten days.  La. C.C. P. art. 4903.   

 
 If you discover that the RFAs have not been answered within the time allowed by law, 

answer as soon as possible and file a Motion to Withdraw Admissions.  
 
The First Circuit discussed the lack of response to RFAs in Lopez v. Thibodeaux, 28 So.3d 

1215, 2009-719 (La. App. 3 Cir 2/3/10):  
 

Generally, the courts have given full effect to Articles 1467 and 1468 when there 
has been a total lack of response to requests for admissions. Prestage v. Clark, 97-
0524, p. 7 (La.App. 1 Cir. 12/28/98), 723 So.2d 1086, 1090, writ denied, 99-0234 
(La.3/26/99), 739 So.2d 800; Vardaman v. Baker Center, Inc., 96-2611, p. 7 
(La.App. 1 Cir. 3/13/98), 711 So.2d 727, 732. The language of Article 1467 is very 
clear; the matter is admitted unless a written answer or objection is served on the 
party making the request within the specified time after service of the request. 
Prestage, 97-0524 at p. 7, 723 So.2d at 1090; Vardaman, 96-2611 at p. 9, 711 So.2d 
at 732-33. However, Article 1467 is not a trap set for the litigant; it provides many 
options for the party on whom the request is served. For example, if the party cannot 
answer within the specified time, the court may allow additional time. See LSA-
C.C.P. art. 1467; Prestage, 97-0524 at pp. 7-8, 723 So.2d at 1090. Additionally, a 
party against whom a fact has been deemed admitted has the opportunity to seek to 
have the fact withdrawn or amended. See LSA-C.C.P. art. 1468; Vardaman, 96-
2611 at p. 9, 711 So.2d at 733. However, if a party fails to take any steps available 
to it, the fact is admitted and, according to Article 1468, is conclusively established. 
Vardaman, 96-2611 at p. 9, 711 So.2d at 733. 
 
Dan-Cin Constr. Co., Inc. v. Thrasher, 08-1552, p. 5 (La.App. 1 Cir. 2/13/09), 9 
So.3d 205, 208  08-1552, p. 5 (La.App. 1 Cir. 2/13/09), 9 So.3d 205, 208. 
 
The determination of whether a withdrawal or amendment should be allowed is within the 

discretion of the trial court.  La.Code Civ.P. art. 1468. 
 
“The court may allow the admission to be withdrawn or amended when doing so will 

enhance the presentation of the merits of the action and when the party who obtained the admission 
fails to satisfy the court that withdrawal or amendment will prejudice it in maintaining its action 
or defense on the merits.”  Vardaman,  711 So2d 727, 733. 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1467&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=1999028057&ReferencePosition=28
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=1999028057&ReferencePosition=28
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1999104835
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&SerialNum=1999104835
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1467&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1999028057&ReferencePosition=1090
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1999028057&ReferencePosition=1090
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=732
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1467&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1467&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1467&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1999028057&ReferencePosition=1090
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1999028057&ReferencePosition=1090
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1468&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1468&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=735&FindType=Y&ReferencePositionType=S&SerialNum=1998081541&ReferencePosition=733
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=2018151127&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=2018151127&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=2018151127&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=275&FindType=Y&ReferencePositionType=S&SerialNum=2018151127&ReferencePosition=13
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000013&DocName=LACPART1468&FindType=L
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SUMMARY JUDGMENT 
 

After an answer has been filed, the creditor will eventually set the matter for summary 
judgment.  This is exactly what the creditor wants so it is really the trial in the matter.  The debt 
buyer does not want the expense of a trial and will avoid it.  If they lose at summary judgment, 
they will almost always dismiss the lawsuit and end the matter. 
 
 The debt buyer’s memorandum is usually recycled from previous filings so check to make 
sure whether or not the facts cited even correspond to the case.  In addition, the citations used by 
the debt buyers are usually the same ones used over and over again.  However, check them 
anyway since more often than not the cases have very little to do with debt collection. 
 

Louisiana’s Summary Judgment laws have recently been changed.  One of the changes is 
listed in CCP art. 966 (A)(4) as to what can be submitted in support of your motion.  “The only 
documents that may be filed in support of or in opposition to the motion are pleadings, memoranda, 
affidavits, depositions, answers to interrogatories, certified medical records, written stipulations, 
and admissions. The court may permit documents to be filed in any electronically stored format 
authorized by court rules or approved by the clerk of the court.” 

 
The statutory comments to this new rule states that this provision intentionally does not 

allow the filing of documents that are not included in the exclusive list, such as photographs, 
pictures, video images, or contracts, unless they are properly authenticated by an affidavit or 
deposition to which they are attached.  

 
The commentary also states that only interrogatory answers properly sworn to can be 

admitted with the summary judgment motion. 
 

Usually attached to their motion for summary judgment will be an affidavit of correctness.  
Review this carefully for its validness and admissibility.  Look into the party executing the 
affidavit.  Where does the party work, etc.  Check for any inconsistencies in the amounts at issue.  
Other issues for attached documents include whether the documents meet the business exception 
to hearsay.  It is also very important to remember with any defense to a Motion for Summary 
Judgment the need to file a Motion to Strike against any affidavit submitted by the creditor.   
 
 Another issue that usually arises is documents referenced in the motion but not attached to 
it.  For instance, reference is made to a computer tape or document that allegedly proves the 
account was part of a bulk sale of charged off debts.  However, the actual tape or document is not 
produced and attached.  Another example is bill of sales of the account from one collector to 
another.  The bill of sale will reference other documents and/or exhibits but those documents are 
not produced in discovery or entered into the record.  See Bureaus Investment Group #2, L.L.C. 
v. Howard, 06-273 (La. App. 5 Cir. 11/14/06), 947 So.2d 37. 
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 Make sure that you file a response memo to the summary judgment.  You should include 
an affidavit from your client contracting any and all claims alleged by the debt buyer. 

 
La. C.C.P art. 966, i.e. summary judgment, was significantly changed in the 2015 legislative 
session.  Some of these changes are: 
 

- It specifies that parties are to have had “an opportunity for adequate discovery.”    
  

- It states that the only documents that may be filed in support of or in opposition to the 
motion are pleadings, memoranda, affidavits, depositions, answers to interrogatories, 
certified medical records, written stipulations, and admissions. 
The commentary says that only interrogatory answers properly sworn to can be                                                                                                                                           
admitted 
 

- Now states that the motion must be filed and served “not less than 65 days prior to 
trial” 

  
- Now, any opposition must be filed and served at least 15 days prior to the hearing 
 
- Finally, any reply memorandum must be filed and served at least 5 days prior to the 

hearing.  And, no additional documents may be filed with the reply memo. 
 
- The changes refer for all of these to be served under CCP 1313.  Commentary makes 

clear that the order setting the hearing date must be served using sheriff, commercial, 
or green card service. 

 
- Unless the parties and court agree otherwise, the SJ hearing is to be at least 30 days 

after service, and at least 30 days before the trial date.   
  

- The Court shall rule on it at least 20 days before the trial date with reasons.   
 
- The Court can consider only those documents filed in support of or in opposition to 

the motion.   
  

- The Court cannot grant SJ based on issues not raised by the parties. 
  

- The Court is to specify which documents objected to in the opposition or reply 
memoranda it held inadmissible or refused to consider. 

 
 First, to establish a prima facie case for an open account, a creditor must prove not only 
that a past-due debt exists, but also that it owns that debt.  See Bureaus Investment Group #2, 
L.L.C. v. Howard, 06-273 (La. App. 5 Cir. 11/14/06); 947 So.2d 37 (vacating default judgment for 
debt collection agency on open account suit because of lack of proof of debt ownership).  In 
addition, “the creditor must first prove the account by showing that the record of the account was 
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kept in the course of business and by introducing evidence regarding its accuracy.”  Jacobs 
Chiropractic Clinic v. Holloway, 589 So. 2d 31, 34 (La. App. 1st Cir. 1991); CACV of Colorado, 
LLC v. Spiehler, 09-151, p. 2 (La. App. 3 Cir. 6/3/2009); 11 So. 3d 673, 675.  

 
“In order to establish a prima facie case on an open account by affidavit, it must contain an 

itemized statement of account. The declaration in the affidavit of nothing more than the correctness 
of the unpaid balance of the account does not establish prima facie proof of the claim.  Plaintiff's 
petition contains no reference to the items of merchandise sold or the nature of the services 
rendered or dates of such sales and of the dates services were rendered, or the amount charged for 
them.”  Jim McCary, Inc. v. Price, 391 So.2d 921, 923.   

 
 “Once the mover has made a prima facie showing that the motion should be granted, the 

burden shifts to the adverse party to present evidence demonstrating that material factual issues 
remain.”  Sears, Roebuck and Co. v. Richardson, 32,951 (La. App. 2 Cir. 4/4/00); 759 So. 2d 190, 
192. 

 

PROOF OF TITLE OF THE ALLEGED OBLIGATION 
 

A bill of sale that does not make reference to the debtor=s individual account is insufficient 
to prove that a debt collector has been assigned a debt from the Original Creditor.  Howard, 947 
So.2d 38-39.  See also, Arrow Financial Systems, LLC v. Lucas, No 671-515, Div. D (24th 
Judicial District Court for La. 2009) (see judgment page 2) (“[w]ithout any of the assignment 
agreements or details thereof, the court is unable to ascertain the status of the parties”). 
 

When a plaintiff fails to produce proof that it is the legal owner and/or assignee of the 
account sued on and fails to establish its prima facie case, the burden does not shift to the consumer 
and the alleged creditor is not entitled to judgment as a matter of law.  St. Tammany Parish Hosp. 
v. Burris, 2000-2639 p. 6 (La.App. 1 Cir. 12/28/01) 804 So.2d 960, 964 (reversing summary 
judgment entered against alleged debtor, because of Athe absence of such proof as to the basis for 
imposing liability on Burris for services rendered and products delivered to@ an unnamed minor 
child). 

 
In other words, the debt buyer needs to prove a valid and admissible chain of title to the 

account sued on.  Most times the debt buyer is trying to prove this with an affidavit of the 
employee of the current purchaser of the debt or an employee of the suing law firm.   

PROOF OF THE ALLEGED OBLIGATION 
 

Proof of a valid agreement between the parties is required in a suit on open account, both 
as evidence of consent and of the terms of the agreement.  See Citibank South Dakota, N.A. v. 
Stanford, 42,191 (La. App. 2 Cir. 5/9/07), 956 So. 2d 756 (reversing summary judgment for 
plaintiff-creditor where it only attached an unsigned credit card agreement, monthly statements 
and a check without a sworn affidavit of explanation and verification to its motion).  See, also 
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Arrow Financial Systems, LLC v. Lucas, No. 671-515, Div. D (24th Judicial District Court for La. 
2009) (Written judgment denying confirmation of default judgment on credit card debt finding 
plaintiff-creditor failed to produce evidence of valid contract between itself and defendant; 
plaintiff-creditor did not produce a signed credit card agreement). 

 
The Louisiana Supreme Court in Ascension Builders, Inc. v. Jumonville, 262 La. 519, 528-

531, 263 So.2d 875, 878-879 (1972), discussed the requirement of production of a written contract 
in a suit thereon.  Citing the predecessor code article to Civil Code Article 1846, the Court held 
that if a contract exists in a suit for the same, it must be produced by the plaintiff.   

 
If you are lucky enough to get a copy of a credit card agreement of the Original Creditor 

through discovery it is usually just an undated, unsigned form document.  But, still review it for 
any issues that it may raise.  Also, refer to the original petition that usually claims that this 
“agreement” forms the basis for their claims for attorney fees, costs, interest, etc.   This argument 
would also apply to the affidavits submitted by the creditor referencing this “agreement”. 

 
The Louisiana Supreme Court in FIA Card Services, N.A. v. Weaver, 62 So.3d 709, 2010-

1372 (La. 3/15/11) found that “the record contains a form credit card agreement and two pamphlets 
setting forth additional terms to credit card agreements. Neither the original agreement nor either 
of the purported addenda are authenticated by an accompanying affidavit or other evidence. This 
alone is fatal to FIA's claim, as authentication is “a condition precedent to admissibility” which is 
satisfied by “evidence sufficient to support a finding that the [document] is what its proponent 
claims.” La. Evid.Code art. 901(a). 

 

PROOF OF THE AMOUNT OF THE ALLEGED DEBT 
 

Another part of the debt buyer’s case is that the debt buyer must also prove up the 
amount and basis of the alleged debt. 
 

The amount of an account is a question of fact which may not be disturbed absent 
manifest error. Deutsch, Kerrigan & Stiles v. Fagan, 950811, 050812 (La. App. 1st Cir. 
12/15/95), 665 So. 2d 1316, 1320, citing Jacobs Chiropractic Clinic v. Holloway, 589 So. 2d 31, 
34 (La. App. 1st Cir. 1991).  The First Circuit discussed the proof required for a suit on open 
account as follows: 
 

 In proving an open account, the plaintiff must first prove the account by 
showing that the record of the account was kept in the course of business and by 
introducing supporting testimony regarding its accuracy.  Once a prima facie case 
has been established by the plaintiff-creditor, the burden shifts to the debtor to 
prove the inaccuracy of the account or to prove that the debtor is entitled to certain 
credits.  The amount of an account is a question of fact which may not be disturbed 
absent manifest error. 

 

http://web2.westlaw.com/find/default.wl?mt=Louisiana&db=1000535&rs=WLW13.04&docname=LACEART901&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2024789585&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=9B8F4F6E&utid=1
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Deutsch, Kerrigan & Stiles v. Fagan, 665 So.2d 1316, 1320 (La.App. 1 Cir.1995), 
citing Jacobs Chiropractic Clinic v. Holloway, 589 So.2d 31, 34 (La. App. 1 
Cir.1991).  
 

 The Third Circuit Court of Appeals recently decided CACV of Colorado, LLC v. Spiehler,  
2009-151 (La.App. 3 Cir. 6/3/09), 11 So.3d 673, in which a directed verdict was granted where 
the plaintiff, an alleged purchaser of defaulted credit card accounts similar to plaintiff, failed to 
prove the amount sued upon.  In this case, there was no evidence regarding the accuracy of the 
account. CACV bought the indebtedness. No evidence was introduced regarding the purchases 
underlying the debt, no receipts, invoices, billing statements, or statements of account were 
introduced to support the accuracy of the amount claimed. There was no way for the court to verify 
the accuracy of the amount claimed. At the close of Plaintiff's case, there was insufficient data to 
determine whether the amount claimed was accurate. Accordingly, the trial court correctly found 
that CACV failed to prove the account. 

  
Furthermore, the Second Circuit in Cole Oil & Tire Company, Inc. v. Davis, 567 So. 2d 

122, 128-29 (La. App. 2 Cir. 1990) states that: 
 

The party who seeks to introduce written evidence must in some 
way, nonetheless, authenticate it by a qualified witness.  Under Art. 
803(6), it is essential that a custodian or other qualified witness 
testimonially explain the record-keeping procedures of the business 
and thus lay the foundation for the admissibility of the records.  
See, e.g., Rosenberg v. Collins, 624 F.2d 659, 665 (5th Cir. 1980).  
That witness must, however, be familiar with and able to testify from 
personal knowledge about the bookkeeping and accounting 
procedures of the entity whose business records are sought to be 
introduced.  Cole Oil, 567 So. 2d at 128 B 129. (emphasis in the 
original). 

 
 In most debt buyer cases, you usually only receive in discovery a few months of credit card 
statements.  These statements may not even include the month with the amount of debt alleged in 
the petition.  Again, what amount of the alleged debt is for charges to the account, what amount 
is for late fees, penalties, interest, over limit fees, etc.  The creditor is usually relying on the 
affidavit of correctness for the amount owed.   
 

COMPETENT SUMMARY JUDGMENT EVIDENCE 
 

Often the debt buyer attempts to prove its allegations by attaching to its Memorandum in 
Support of Summary Judgment documents written by its own attorneys.  Documents produced by 
the debt buyer may not prove the facts needed to support a judgment.  Documents submitted 
without a proper foundation are not admissible at trial. Other than allowing affidavits in lieu of 
testimony, nothing in the summary judgment provisions liberalizes the rules of evidence.  Article 
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966 recognizes that summary judgment can be based on Apleadings [presumably referring to 
admissions in pleadings], depositions, answers to interrogatories, and admissions on file, together 
with the affidavitsY@  The only reference to documents is that ASworn or certified copies of all 
papers or parts thereof referred to in an affidavit shall be attached thereto or served therewith.@  
La. C.C.P. 967(A)(emphasis added). 

 
 

Regarding the use of affidavits, the requirement of La. C.C.P. art. 
967 that "affidavits shall be made on personal knowledge" has been 
strictly enforced; it is insufficient for an affiant to merely declare 
that he has "personal knowledge" of a certain fact. The affidavit 
must affirmatively establish that the affiant is competent to 
testify to the matters stated by a factual averment showing how 
he came by such knowledge. Express Publishing Company, Inc. v. 
Giani Investment Company, Inc., 449 So.2d 145 (La.App. 4th 
Cir.1984). 

 
Personal knowledge means something which a witness actually 
saw or heard, as distinguished from something a witness learned 
from some other person or source. Panameno v. Louisiana 
Riverboat Gaming Partnership, 36,172 (La.App.2d Cir.10/23/02), 
830 So.2d 489; Shelter Insurance Company v. Broan-Nutone, LLC, 
39,625 (La.App.2d Cir.55), 902 So.2d 1146, writ denied, 2005-1483 
(La.12/16/05), 917 So.2d 1112. The court must first determine 
whether the supporting affidavits and documents presented by the 
moving party are sufficient to resolve all material issues of fact. If 
they are not sufficient, summary judgment is not appropriate. 
South Central Bell Telephone Company v. Rouse Company of 
Louisiana, 590 So.2d 801 (La.App. 4th Cir.1991). (emphasis 
supplied) 
 
THH Properties Limited Partnership v. Hill, No. 41,038-CA 
(La.App.2d Cir. 6/02/06), 930 So.2d 1214, 1219.   

 
A recent case from the 2nd Circuit, Capital One Bank (USA), NA v. Thompson, 115 So.3d 

704, 47,994 (La.App. 2 Cir. 5/15/13), reversed a summary judgment against the debtor, found no 
prima facie case was made and that the affidavits submitted by Capital One and their counsel “did 
not verify Defendant's balance owed as there was no complete record of transactions and each 
affidavit stated a different amount owed.”  115 So.3d at 707.  The affidavits submitted were from 
an employee of Capital One and from an employee of the suing law firm.16  The Court also found 
that the second affidavit was made by a person not “in a position to have actual knowledge of 
Plaintiff's business practices and cannot verify whether documents or information were maintained 

                                                 
16 The law firm is Eaton Group Attorneys which is probably the biggest debt collection law firm in La. 
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properly in the course of business.”  115 So.3d at 707. 
 
 In another but unpublished opinion from the 4th Circuit in Capital One Bank (USA), NA v. 
Sanches, 119 So.3d 870, 2013-0003 (La.App. 4 Cir. 6/12/13), the Court again found no prima 
facie case was made by Capital One and reversed a summary judgment.  Again, the affidavits 
submitted by Capital One were one claiming to be from its own employee and one from an 
employee of the law firm.  The Court stated that the affidavit allegedly by the Capital One 
employee “does not accurately establish Ms. Sanches' indebtedness to Capital One because there 
is no documentation that he specifically names, attaches and authenticates that establishes her 
indebtedness.”  Note that the Court cites CACV of Colorado, LLC to find that “a prima facie case 
on an open account requires proof of the account by showing that the record of the account was 
kept in the course of business and by introducing supporting testimony regarding its accuracy.”17   

 
 In the 1st Circuit, United CCR Partners v. Perkins, 134 So. 2d 626, 2012-1851 (La.App. 1 
Cir. 9/25/13) reversed a summary judgment against the debtor in finding that the affidavit 
submitted was not competent evidence.  Even though the affidavit states the affiant has   
personal knowledge, it contains “no facts or information setting forth the basis of either her 
personal knowledge or her competency to testify to the matters stated in the affidavit. The affidavit 
does not identify her position of employment, if any, with Unifund; nor does it disclose if she has 
ever reviewed any documentation or records with respect to the account; nor does it verify or refer 
to any documents as being attached to the affidavit.” 134 So. 2d at 631.  Further, “an affirmative 
showing of competency cannot be established without a predicate showing of personal knowledge. 
Otherwise, personal knowledge may be based on hearsay or other incompetent evidence.”  134 
So. 2d at 631, 32.  Also, the only other documents submitted at summary judgment which were a 
demand letter and monthly statements were found to be unsworn and unverified and therefore of 
no evidentiary value for summary judgment under CCP 966-67.18 
  

The Fourth Circuit has stated that AUnverified documents are the bane of summary 
judgment practice.@ Maurice v. Prudential Ins. Co., 2002-0993 p. 6 n. 4 (La.App. 4 Cir. 10/23/02), 
831 So.2d 381, 385.  It has reversed summary judgment when granted based on unsworn 
documents, even when the documents were medical records: A>Yunsworn and unverified 
documents were not of sufficient evidentiary quality as to be given weight in determining whether 
or not there is a genuine issue of material fact.=@  Lala v. Schoen Life Ins. Co., Inc., 342 So.2d 
1283, 1284 (La.App. 4th Cir. 1977), quoting Continental Casualty Co. v. McClure, 313 So.2d 260, 
262 (La.App.4th Cir. 1975)(Lemmon, J). 

 
The First Circuit, too, has rejected such evidence, stating, AThe documents Ywere not 

affidavits or sworn to in any way, were not certified or attached to an affidavit and, therefore, had 
no evidentiary value on a motion for summary judgment.@  Bunge North America, Inc. v. Board 
of Commerce & Industry and Louisiana Dept. of Economic Development, 2007-1746 p. 29 

                                                 
17 The Court, in its opinion, correctly appears to totally disregard the affidavit of the law firm employee. 
18 But, see Midland Funding, LLC v. DelCorral, 126 So.3d 634, 2012-1492 (La.App. 4 Cir. 10/2/13) 
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(La.App. 1 Cir. 5/2/08), 991 So.2d 511, 531. 
 

The Fifth Circuit has stated in rejecting such documents, AYin meeting the burden of proof, 
unsworn or unverified documents, such as letters or reports, annexed to motions for summary 
judgment are not self-proving and will not be considered; attaching such documents to a motion 
for summary judgment does not transform such documents into competent summary judgment 
evidence.@  Marino v. Parish of St. Charles, 09-197 p. 7 (La.App. 5 Cir. 10/27/09), 27 So.3d 926, 
930-31 (citations omitted).  Similarly, the Third Circuit has ruled that, A[u]nsworn and unverified 
documents are not of sufficient evidentiary quality to be given weight in determining whether there 
is a genuine issue of material fact.@ YTherefore, we will not consider these documents which were 
not in affidavit form or verified in making our de novo review of the record.@ Mouton v. Sears 
Roebuck, 99-669 (La.App. 3 Cir. 11/3/99) 748 So.2d 61, 67 (citations omitted), writ denied, 1999-
3386 (La. 2/4/00), 754 So.2d 232.  
 

Look for documents that the debt buyer produced after they purchase the debt.  In Berard 
v. L-3 Communications Vertex Aerospace, LLC, 2009-1202 p. 22, 23-24 (La.App. 1 Cir. 2/12/10), 
35 So.3d 334, 349-50, writ denied 2010-0715 (La. 6/4/10) 38 So.2d 302 the First Circuit rejected 
statements dated seven months after the events at issue, as Along after the events described 
occurred@ noting that nothing showed those making the statements were Aroutinely acting for the 
business in reporting the informationY@   AAs such, the unsworn statements would probably not 
meet the evidentiary standards for admission as >business records= at trial on the merits, let alone 
the stricter criteria for consideration for summary judgment.@  The Court rejected the adequacy 
of even admissible business records as a basis for summary judgment:  
 

Even if a hearsay exception, such as the Abusiness records@ 
exception of La. C.E. art. 803(6), might allow for the admission of 
records into evidence at trial, that does not necessarily mean that 
such records necessarily meet the standards for summary judgment. 
See Tritt v. Gares, 98B704, p. 6 (La.App. 4th Cir.12/23/98), 735 
So.2d 659, 663. The fact that evidence may be admissible is not the 
same as saying that it is made based on personal knowledge, and is 
not sufficient in itself to satisfy the Apersonal knowledge@ 
requirement of article 967. Id., 98B0704 at pp. 6B7, 735 So.2d at 
663. Personal knowledge encompasses only those facts that the 
affiant saw, heard, or perceived with his own senses. Id., 98B0704 
at p. 7, 735 So.2d at 663. 
 
*** 
A sworn certificate of a business records custodian simply does not 
function as the legal equivalent of the required personal knowledge 
for purposes of summary judgment. Id.  To similar effect (but not 
in a summary judgment context), see Cole Oil & Tire Company, Inc. 
v. Davis, 567 So. 2d 122, 131 (La. App. 2 Cir. 1990)(rejecting use 
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of records supposedly distilled from still other records which long 
pre-dated the records introduced, as Ahearsay within hearsay,@ 
rather than admissible business records). 

 
The proposition that business records are not acceptable foundation for a summary 

judgment motion is at this point unique to the First Circuit, the Fourth Circuit has rejected the 
proposition.  Delcambre v. Price, 99-0223 (La. App. 4 Cir. 3/24/99), 738 So.2d 593, 595.  
 

ADMISSIBILITY OF BUSINESS RECORDS 
 
 The seminal case in Louisiana on the issue of the admissibility of business records of 
another entity is Cole Oil & Tire Co., Inc. v. Davis, 567 So.2d 122 (La.App. 2d Cir. 1990), which 
involved a company which purchased accounts from another company and attempted to sue on 
them.  In reversing a judgment for the plaintiff, the court noted that the business records of the 
original creditor are hearsay and that the testimony of the plaintiff was not based upon personal 
knowledge of the accounts in question.   
 
 Cole was cited by the Louisiana Supreme Court in its discussion of the admissibility of 
business records under La. C.E. art. 803(6) as follows: 
 
 That article provides, in pertinent part: 

 The following are not excluded by the hearsay rule, even though the declarant is    
 available as a witness: 
 ..... 

(6) Records of regularly conducted business activity.   A memorandum, 
report, record, or data compilation, in any form, ... of acts, events, conditions, 
opinions, or diagnoses, made at or near the time by, or from information 
transmitted by, a person with knowledge, if made and kept in the course of a 
regularly conducted business activity, and if it was the regular practice of that 
business activity to make and to keep the memorandum, report, record, or data 
compilation, all as shown by the testimony of the custodian or other qualified 
witness, unless the source of information or the method or circumstances of 
preparation indicate lack of trustworthiness.   This exception is inapplicable 
unless the recorded information was furnished to the business either by a 
person who was routinely acting for the business in reporting the information 
or in circumstances under which the statement would not be excluded by the 
hearsay rule.  [Emphasis supplied.] 

 
 To exclude business records from the hearsay rule and render them admissible, LSA-C.E. 
art. 803(6) requires the court to determine from testimony of either the “custodian or other 
qualified witness” that: 

1.  The record was made at or near the time of the event; 
2.  The record was made either by, or from information transmitted by, a 
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person with knowledge; 
3.  The record was made and kept in the course of a regularly conducted 
business activity; 
4.  It was the regular practice of that business activity to make and keep 
such records; 
5.  The recorded information was furnished to the business either (a) by a 
person who was routinely acting for the business in reporting the 
information;  or (b) in circumstances under which the statement would not 
be excluded by the hearsay rule;  and 
6.  Neither sources of information nor the method or circumstances of 
preparation indicate a lack of trustworthiness. 

 
The witness laying the foundation for the admissibility of business 
records need not have been the preparer of the records;  however, the 
witness must be familiar with and able to testify from personal 
knowledge about the bookkeeping and accounting procedures of the 
entity whose business records are sought to be introduced.  Cole Oil 
& Tire Co., Inc. v. Davis, 567 So.2d 122, 129 (La.App. 2 Cir.1990).  
“Under Art[icle] 803(6), it is essential that a custodian or other 
qualified witness testimonially explain the record-keeping procedures 
of the business and thus lay the foundation for the admissibility of the 
records.”  Id. If the foundation witness cannot vouch that the 
requirements of the Code of Evidence have been met, the evidence 
must be excluded. (Citations omitted) 

 
State v. Juniors, 2003-2425 p.46-47(La. 6/29/05), 915 So.2d 291, 326-327. 

 
 The Louisiana Fifth Circuit Court of Appeals in Ruddock v. Jefferson Parish Fire Civil 
Service Board, 96-831 p. 7-9 (La.App. 5th Cir. 1/28/97), 688 So.2d 112, 116, adopted the test for 
entering business records into evidence pursuant to La. C.E. art. 803(6) set forth in Cole, cited by 
the Louisiana Supreme Court with approval. 
 

In Cole Oil & Tire Co., Inc. v. Davis, 567 So.2d 122, 129 (La.App. 
2 Cir.1990), the Second Circuit analyzed the qualification needed 
by a witness to allow introduction of evidence under the business 
records exception: 

 
The witness laying the foundation for admissibility of business 
records need not have been the preparer of the records. The person 
who keeps the books and records and makes the entries need not 
testify if a person who is in a position to attest to the authenticity of 
the records is present to testify. U.S. v. Fendley, 522 F.2d 181, 185 
(5th Cir.1975). Nothing in the Code of Evidence specifically 
requires either that the foundation witness be able to personally 
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attest to the accuracy of the information contained in the documents, 
or that he personally prepared the documents. Indeed, Article 803 
specifically eliminates these requirements. See Fendley, supra. 
Compare under former law Vining v. State Farm Life Ins. Co., 409 
So.2d 1306 (La.App. 2d Cir.1982), writ denied. 

 
A party offering business records evidence is no longer generally 
required to prove the declarant's unavailability or that production of 
such persons would be a 'needless burden.' Moreover, the business 
records sought to be introduced at trial no longer must be the 'first 
collected records available.' The former requirements no longer 
constrain the required 'records custodian or other qualified witness' 
who testifies to the foundation requirements. See and compare C.E. 
Art. 803(6) and Vining, Herlitz [Construction Co. v. Clegg 
Concrete, 378 So.2d 1002 (La.App. 1st Cir.1979)], cited supra.  

 
The party who seeks to introduce written evidence must in some 
way, nonetheless, authenticate it by a qualified witness. Under Art. 
803(6), it is essential that a custodian or other qualified witness 
testimonially explain the record-keeping procedures of the business 
and thus lay the foundation for the admissibility of the records. See, 
e.g., Rosenberg v. Collins, 624 F.2d 659, 665 (5th Cir.1980). That 
witness must, however, be familiar with and able to testify from 
personal knowledge about the bookkeeping and accounting 
procedures of the entity whose business records are sought to be 
introduced. 

 
We agree with this statement by our brethren in the Second Circuit 
and we adopt it as our own. 

 
 A contrary view to Cole is found in National Information Services, Inc. v. Gottsegen, 98-
CA-528 (La. App. 5th Cir. 6/1/99), 737 So.2d 909, which allowed the introduction of bank records 
without full compliance with La C.E. art. 803(6).  However, Gottsegen is arguably no longer good 
authority in light of the Louisiana Supreme Court’s decision in State v. Juniors.  Furthermore, 
Gottsegen involved a suit on note, which does not present the evidentiary difficulties that a suit on 
open account does.  There is no need to show personal knowledge of the sums due, because mere 
presentment of the note is considered a prima facie case.  
 
 The previously cited case from the 4th Circuit in Sanches, 119 So.3d 870, discusses 
supporting affidavits under C.C.P. art. 967 and the business exception.  The Court states that there 
is a distinction between an affidavit meeting the business record hearsay exception and the C.C.P. 
art. 967 personal knowledge requirement.  When the affiant attests to facts contained in business 
records they are not required to state that they personally prepared the records.  But, the affiant 
has to be qualified to identify these records.  See also, Delcambre v. Price, 99-0223, p. 4 (La. 
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App. 4 Cir. 3/24/99), 738 So. 2d, 593, 595. 
 
 In Sanches, the affidavit attests to the outstanding balance owed; interest rate; account 
number of credit card; and attorney fees as pursuant to the customer agreement.  The affidavit 
also states that “Capital One has provided counsel with certain documents from its books and 
records relating to Ms. Sanches’ Capital One account and that any such documents attached to his 
affidavit by counsel are ‘true and correct’”.  119 So.3d 870, 875.   
 

MOTION TO STRIKE 
 

Recently, La. Code Civ. Proc. art. 966 was modified to state in 966(D)(2) that “any 
objection to a document shall be raised in a timely filed opposition or reply memorandum. The 
court shall consider all objections prior to rendering judgment. The court shall specifically state 
on the record or in writing which documents, if any, it held to be inadmissible or declined to 
consider.”  This replaces the previous amendment dealing with objections.   

 
 
 
 
 
(F)(3) was amended to read “Objections to evidence in support of or in opposition to a 

motion for summary judgment may be raised in memorandum or written motion to strike stating 
the specific grounds therefor.”  So, you are not required to file a Motion to Strike on an affidavit.  
It would probably be advisable to include it in the memo in opposition to the summary judgment.   

 
Because all of the debt buyers’ information comes from another, unrelated entity, the 

account records should be inadmissible hearsay. Despite the familiar recitations of the debt buyers’ 
affiants, they have no personal knowledge of the creation and maintenance of the account records, 
and therefore the business-records exception to hearsay does NOT apply.19  

 
La. Code Civ. Proc. art. 967(A) states that supporting affidavits “shall be made on personal 

knowledge, shall set forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify.”  

 
 The affidavit submitted must affirmatively establish that the affiant is competent to testify 
to the matters stated by a factual averment showing how he came by such knowledge.”  Express 
Pub. Co., Inc. v. Giani Inv. Co., Inc., 449 So. 2d 145, 147 (La. App. 4 Cir. 1984).  In addition, 
“LSA-C.C.P. art. 967 uses the conjunctive in requiring that the evidence offered in support of or 
in opposition to a motion for summary judgment be not only admissible, but it must also 
affirmatively show that the affiant is competent to testify to matters stated in the affidavit, and, 
more significantly, it must be made "on personal knowledge."  Tritt v. Gares,  98-0704, p. 6 (La. 

                                                 
19 (see Michelle A. Weinberg, When Bankruptcy Is Not The Best Option, Clearinghouse Review, vol. 46, 3-4, 
(July-August 2012) 

http://web2.westlaw.com/find/default.wl?vc=0&ordoc=1999034722&rp=%2ffind%2fdefault.wl&DB=1000013&DocName=LACPART967&FindType=L&AP=&fn=_top&rs=WLW10.02&pbc=7BB7DF9C&ifm=NotSet&mt=53&vr=2.0&sv=Split
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App. 4 Cir. 12/23/98); 735 So. 2d 659, 663.  
 
 In a recent case, Citibank South Dakota, N.A. v. Stanford, 42,191 (La. App 4 Cir. 12/8/10), 
53 So. 3d 651, the court reversed an initial grant of summary judgment to the creditor.  The 
evidence submitted was an unsigned copy of a credit card agreement, copies of monthly statements 
and copy of an alleged payment on the account.  However, since no affidavit accompanied the 
documents to verify their authenticity, the Court found that the documents had no evidentiary value 
on the summary judgment motion.  Also, note footnote no. 2 where the Court discusses the 
unexplained use of a credit card agreement dated 2003 on an account opened in 2001. 
 

Finally, the 5th Circuit in Midland Funding, LLC v. Trahan, 110 So.3d 1154, 12-562 
(La.App. 5 Cir. 2/21/13), clearly reviews the reasons for filing the Motion to Strike to attack the 
affidavits of the creditor.  So, clearly, the use of a Motion to Strike is almost always vital and 
could be the biggest issue in defending these cases. 

 

LIABILITY FOR ATTORNEY=S FEES 
 

La. R.S. 9§2781(A) provides for the collection of “reasonable attorney fees for the 
prosecution and collection” of open accounts.  An award of attorney=s fees is exceptional and 
penal in nature.  Frank L. Beier Radio, Inc. v. Black Gold Marine, Inc., 449 So.2d 1014 (La. 
1984);  see also, Savant Insurance Services, Inc. v. Central Oil and Supply Corp., 36,095 (App. 
2 Cir. 6/12/02), 821 So.2d 623, writ denied, 2002-1905 (La. 10/25/02), 827 So.2d 1155; 
Schwegmann Bros. Giant Super Markets, Inc. v. Mouton, 309 So.2d 686 (La.App. 4 Cir., 1975) 
(noting that statutes which permit attorney=s fees constitute a penalty and that penalties in civil 
matters are not favored by Louisiana courts).  
 

Where a suit seeks fees from our client because credit was extended through an “open 
account,” the claim for attorney fees can be defeated if the creditor does not recover the exact 
amount prayed for in the suit or demand letter.  Cracco v. Barra, 520 So.2d 371, (La. 1988); 
Guedon and Associates, Inc. v. Haik, 533 So.2d 1256, (La. App. 4 Cir. 1988); Frank L. Beier 
Radio, Inc. v. Black Gold Marine, 449 So.2d 1014, (La. 1984). To recover fees, there must have 
been a Awritten demand therefore correctly setting forth the amount owed.@  La. R.S. 
9:2781(a)(emphasis added).  (The petition can satisfy this requirement, unless the defendant pays 
the debt within 10-15 days of the service of the petition.  La. R.S. 9:2781(C).)  

 
In Frank L. Beier Radio, Inc. v. Black Gold Marine, Inc., 449 So.2d 1014 (La.,1984), the 

Supreme Court denied the interest on an amount owing, which was about 13% of the amount 
sought.  It held that because the creditor’s demand letter had been incorrect, attorney fees could 
not be recovered.  The case cites others to the same effect, including Rodriguez-Farr Ins. Agency, 
Inc. v. Sharp, 431 So.2d 889 (La.App. 2 Cir.,1983), which denied attorney fees based on a $34 
book-keeping error and the bill having improperly included interest, without any written contract 
authorizing interest.  See also Newman v. George, 968 So.2d 220, 226 (La.App. 4 
Cir.,2007)(attorney fees denied because pre-suit demand included interest; that plaintiff withdrew 

https://web2.westlaw.com/find/default.wl?rs=WLW8.09&fn=_top&sv=Split&findtype=l&docname=CIK(LE00018558)&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
https://web2.westlaw.com/find/default.wl?rs=WLW8.09&fn=_top&sv=Split&findtype=l&docname=CIK(0001110569)&db=CO-LPAGE&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Westlaw
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request for interest before trial did not alter result). 
 

This limitation would not apply if the basis for claiming fees is instead based on language 
of a contract, authorizing fees if suit is necessary.   
 

Another predicate for the creditor to collect attorney fees based on an open account is that 
there must be an amicable demand for payment.  Usually this is done by pre-suit letter.  But 
alternatively, the suit itself can be the demand, if the amount is not paid within 10 or 15 days after 
suit. LSA-R.S. 9:2781(A, C).   
 

Service of a pre-suit demand at the debtor’s last known address is purportedly sufficient. 
LSA-R.S. 9:2781(B).  But if suit was later served on the debtor at a different address, and they 
did not receive the pre-suit demand, we might construct a due process and equitable defense as to 
whether demand mailed to a bad address is sufficient. 

 
However, as stated earlier many of these lawsuits forgo the collection on attorney fees. 

LIMITATION ON AMOUNT OF ATTORNEY’S FEES 
 

The court can limit attorney fees awarded.  The statute authorizes “reasonable attorney 
fees.” LSA-R.S. 9:2781(B).  Almost all debt buyers state in the petition that they are seeking 25% 
attorney fees of both the principal and interest and that 25% is reasonable.  But where that amount 
would be unreasonable, the court could order less.  
 

Even if parties to a contract agree that a defaulting party must pay attorney fees, Louisiana 
courts are not to award such fees if they are Aexcessive and unreasonable.@ Central Progressive 
Bank v. Bradley, 502 So.2d 1017, 1017-18 (La. 1987). As stated by the Supreme Court: 
 

We held in Leenerts Farms, Inc. v. Rogers, 421 So.2d 216 
(La.1982), that the prohibition against a lawyer accepting a Aclearly 
excessive fee@ found in Disciplinary Rule 2-106 of the Code of 
Professional Responsibility, cannot be abrogated by a provision in a 
note fixing the amount of attorney fees as a percentage of the amount 
to be collected. This prohibition likewise cannot be abrogated by a 
law fixing the amount of attorney fees as a percentage of the amount 
to be collected.   

 
Central Progressive Bank v. Bradley, 502 So.2d 1017, 1017-18 (La. 1987); see also State, Dept. 
of Transp. & Dev. v. Williamson, 597 So.2d 439, 442 (La.1992) (tracking factors of the current 
Rule of Professional Conduct 1.5). 
 
The provisions of Rule 1.5 of the Louisiana Rules of Professional Conduct: 
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A lawyer shall not make an agreement for, charge, or collect an 
unreasonable fee or an unreasonable amount for expenses. The factors to be 
considered in determining the reasonableness of a fee include the following: 

 
(1) the time and labor required, the novelty and difficulty of the questions 
involved, and the skill requisite to perform the legal service properly; 
(2) the likelihood, if apparent to the client, that the acceptance of the 
particular employment will preclude other employment by the lawyer; 
(3) the fee customarily charged in the locality for similar legal services; 
(4) the amount involved and the results obtained; 
(5) the time limitations imposed by the client or by the circumstances; 
(6) the nature and length of the professional relationship with the client; 
(7) the experience, reputation, and ability of the lawyer or lawyers 
performing the services; and 
(8) whether the fee is fixed or contingent. 

 
This rule applies not only to fixed or hourly fees, which creditors often try to claim as 25% 

of recovery. See Northshore Ins. Agency, Inc. v. Farris, 634 So.2d 867, 871 (La. App. 1 Cir. 1993). 
Thus, such fees require justification and are subject to this court=s review. 
 

A recent case to address the reasonableness of attorney fees under LSA-R.S. 9:2781(B) is 
Discover Bank v. Rusher, 2010-0850, (La. App. 4 Cir. 2010), 53 So. 3d 651. Rusher had defaulted 
on his credit card agreement and owed Discover Bank nearly $20,000. Id. at 652. The First City 
Court for the City of New Orleans granted summary judgment in favor of Discovery Bank for the 
amount of principal and interest demanded, as well as 20% of that amount for attorney fees, about 
$4,500. Id. Rusher did not contest the principal and interest owed, but argued that the amount of 
attorney fees was excessive. The Fourth Circuit, citing Troth Corp. v. Deutsch, Kerrigan & Stiles, 
L.L.P., 951 So. 2d 1162 (La. App 4 Cir. 2007) and S. Jackson & Sons, Inc. v. Aljoma Lumber, Inc., 
637 So.2d 1311, 1313 (La. App. 4 Cir. 1994), listed the factors to be considered in the award of 
attorney fees. Rusher, 53 So. 3d at 653. These are: 

 
ultimate result obtained; responsibility incurred; importance of the 
litigation; amount involved; extent and character of labor 
performed; legal knowledge; attainment and skill of the attorney; 
number of appearances made; intricacies of facts and law involved; 
diligence and skill of counsel; court's own knowledge; and ability of 
party liable to pay.20 
  

In Rusher, Discovery Bank did not put forth any evidence as to the hours worked by 
counsel, but the record showed that counsel had: 

  
                                                 
20 These factors track Rule 1.5 of the Louisiana State Bar Association’s Rule of Professional Conduct. 
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(1) Issued a demand letter; (2) Prepared and filed in the trial court 
City Court the following: a Petition and Request for Admission of 
Fact (2 pages), a Motion and Memorandum in Support of Summary 
Judgment (6 pages), Interrogatories (2 pages), a Reply 
Memorandum (2 pages), and a Request for Genuineness of 
Document and for Production of Document (1 Page); (3) 
Represented plaintiff at the Summary Judgment hearing (7-page 
transcript).  53 So. 3d at 654. 

 
The Fourth Circuit felt that the favorable result and the sizable amount owed by Rusher 

weighed in favor of Discovery Bank. Id. However, the simplicity of the case, the amount of legal 
work done, and the defendant=s inability to pay all weighed in favor of Rusher. Id. As a result, the 
Fourth Circuit found that the trial court abused its discretion in awarding 20% attorney fees, and 
reduced the attorney fees to $1,000 which computes to less than 5% of the amount awarded. 
 

In several other cases, courts have reversed the awarding of 25% attorney fees based on a 
finding that the amount was not reasonable. Northshore Ins. Agency, Inc. v. Farris, 634 So. 2d 867 
(La. App. 2 Cir. 1993) (no novel or complex legal issues to justify 25% attorney fee); Teche Bank 
and Trust Co. v. Willis, 631 So. 2d 644 (La. App. 3 Cir. 1994), (even over one year of pre-suit 
settlement negotiations and numerous discovery requests did not justify 25% attorney fees); and 
First Nat. Bank of Commerce v. Pontchatrain Leasing Co., 519 So. 2d 262 (La. App. 5 Cir. 1988) 
(collection case was a routine matter with no complexity to justify 25% attorney fees).  
 

In addition, as in Rusher, the inability of a party to pay is one factor in determining the 
reasonableness of attorney=s fees. 53 So. 3d at 654.   
 

SETTLEMENT ISSUES 
 

TAXES 
 
 Generally, income from debt cancellation is includible in gross income.  IRC § 61 (a)(12).  
Generally, the amount of income is the difference between the face value of the debt and the 
amount paid in satisfaction of the debt.  Income is recognized in the year of the debt cancellation 
occurs.  Reduce payment in settlement of a credit card debt constitutes debt cancellation income.  
Payne v. Comm’r, T.C. Memo 2008-66. 
 
 Creditors defined as “applicable entities” by IRC § 6050P(c)(2), are required to issue a 
Form 1099-C reporting debt cancellation income to the IRS when they reduce a debt by at least 
$600.  The duty to issue a Form 1099-C is triggered when there is a discharge of debt, which is 
deemed to occur when there has been an “identifiable event” as defined in Reg. §1.6050P(b)(2)(I). 
The IRS will argue that a discharge of debt occurred when the “identifiable event” occurred. But, 
the IRS may be wrong. In some cases, the “identifiable event” may not constitute a discharge of 
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the debt for determining when debt cancellation income occurred, or whether it occurred at all.  
 
 A Form 1099-C does not establish that a debt was discharged or the date of discharge. Sims 
v. Comm’r, T.C. Summ. Op. 2002-76. A Form 1099-C is not dispositive. IRC § 6201(d) may shift 
the burden of production to the IRS requiring it to produce reasonable and probative evidence in 
addition to the Form 1099-C. McCormick v. Comm’r, T.C. Memo 2009-239; cf. Portillo v. 
Comm’r, 932 F.2d 1128 (5th Cir. 1991). Unjustified reliance on Forms 1099-C by the IRS have led 
to attorney fee awards for taxpayers. See e.g., Owens v. Comm’r, 67 Fed. Appx. 253 (5th Cir. 2003). 
 
 The issuance of Forms 1099-C has skyrocketed in recent years. In 2005, debt buyers were, 
for the first time, required to issue Forms 1099-C.  Most buyers of credit card debt have no idea 
or records as to what the original creditor’s pre-charge off amount was. This ignorance produces 
inaccurate Form 1099-C reports of debt cancellation income. Often, debt buyers don’t know where 
the debtors live. So, many taxpayers never receive the Forms 1099-C. 
 
 Many low income taxpayers don’t understand Forms 1009-C or their potential tax liability. 
It is difficult for a taxpayer to determine if he has debt cancellation income or rights to exclude 
such income from taxation. A taxpayer should  review Form 1099-C (or Form 1099-A) for 
accuracy and request correction by the lender/creditor if inaccurate. If the debt was transferred to 
a debt buyer, it is likely that the discharged debt is wrong if reported by the debt buyer. IRS 
Publication 4681 explains how to read Forms 1099-A and C. 
 
 A 1099(C) letter should only be sent if there has been a release of principal, not for 
reduction of interest or penalty.  If debt is disputed and then settled in compromise, IRS allows 
1099 to be disregarded - Form 942.  There are other possible defenses to tax liability, such as if 
the debtor was insolvent. 
 

ABANDONMENT OF LAWSUIT 
 
 An action is abandoned when the parties fail to take any step in its prosecution or defense 
in the trial court for a period of three (3) years, unless it is a succession proceeding under certain 
circumstances.  LSA-C.C.P. Art. 561.  The provision is operative without formal order, but upon 
ex parte motion the trial court shall enter a formal order of dismissal.   While the court has 
discretion to order a contradictory hearing prior to entering an order of dismissal, the code provides 
for dismissal simply upon the motion.  Id.   
 
 However, various discovery actions such as depositions or the simple serving of 
interrogatories can act as step in the prosecution or defense of the action.  So, be mindful of this 
if a case has been sitting around.   
 

AUTOMATIC PROTECTION FROM SEIZURE FOR CERTAIN FOR 
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FEDERAL BENEFITS IN BANK ACCOUNTS 
31 C.F.R. §§ 212.1 to 212.12. 
 

Requires banks to recognize exemption from seizure of any remaining portion of the past 
two months’ electronic deposits from the following sources: 
   – Social Security 
   – SSI 
   – Veterans Benefits 
   – Railroad Retirement and Railroad Unemployment Benefits 
   – Federal Employee Retirement 
 
Exception: Garnishment or offset orders from the federal government (i.e., taxes, federally 
guaranteed student loans) or state child support enforcement agencies are not limited by the rule.  
(Private child support orders are limited.) 
 

On receiving any order, the bank must determine if within the previous two months any 
exempt Federal benefits have been electronically deposited into the customer’s account. 
 • If “no,” garnishment proceeds normally under state law. 
 • If “yes,” then bank calculates “protected amount” (lesser of the amount in the account or 
 the exempt funds electronically deposited within the last two months). 
 

If there were any exempt funds, the bank must send account holder a Notice describing 
what has happened and how consumer can protect exempt, but seized funds, using state 
procedures. 
 

It makes no difference if funds have been commingled or if the account has co-owners.  
But the funds must have been electronically deposited directly into the account at issue. 
 

In a few instances the protected amount may be less than we might have argued for before.  
(If all money going into the account were from SSA, we would have argued it is exempt.)  But the 
advantage is this protection should be self-executing.  The law does not preclude asserting 
through other procedures other federal claims to exemption from seizure.  31 C.F.R. §§ 212.8. 
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ADDITIONAL MATERIAL 
 

Debt Buyer Testimony to Prove Enforceable Arbitration Clause Excluded As Hearsay[1] 

[2] Webb v. Midland Credit Mgmt., Inc., 2012 WL 2022013 (N.D. Ill. May 31, 2012). 

A federal court in Webb v. Midland Credit Management, Inc. has rejected a debt buyer's efforts 
to admit the original creditor's business records.[2] The debt buyer had sought to introduce these 
into evidence to establish its ownership of a debt (that had been assigned multiple times) so that 
it could assert the right to enforce the arbitration clause contained in the original credit card 
agreement. To authenticate the records in support of its position, the debt buyer relied on 
testimony of its records custodian, who stated that he was familiar with all of the debt buyer's 
record keeping procedures. 

The court found that this testimony did not lay a proper foundation pursuant to Fed. R. Evid. 
803(6)[3] because the records at issue were not made or kept within the debt buyer's regular 
course of business activity. To admit such "double" hearsay, the collector must prove every 
participant involved in the production of the record acted in their regular course of business and 
that the chain was not broken (see Fed. R. Evid. 805).[4] Since the debt buyer's record custodian 
did not claim to have knowledge of the record keeping procedures of the debt's previous owners, 
he was unqualified under Rule 902(11) to authenticate the prior debt owners' records as kept in 
the regular course of business and as accurate records of the transactions they recorded.[5] 

Some courts admit records created by third parties if they are integrated into another business 
and relied upon in the normal course of business. The Webb court rejected this approach and 
instead construes Rule 803(6) more strictly: to admit business records created by another 
business, the moving party must be able to demonstrate that the third party created these records 
during their ordinary course of business. Since the debt buyer was unable to testify as to the 
record keeping procedures of other entities, it failed to demonstrate this requisite foundation. 
Without these business records, the debt buyer failed to prove an unbroken chain of assignment 
of the debt, so that it did not prove it owned the debt and thus could not prove it had rights under 
the original contract's arbitration clause.[6] 

Collector Who Ran Fake Courtroom Enjoined from Further Collection 

The Erie Times News reports that the Pennsylvania Attorney General shut down Unicredit, a debt 
collector that summoned consumer debtors to its fake court and intimidated them to obtain 
payments. The attorney general's office has now obtained a default order against Unicredit's ex-
president (who filed for bankruptcy in 2011), enjoining him from engaging in future debt 
collection in Pennsylvania.[7] 

Debt Buyer's Witness's Testimony Does Not Satisfy Business Records Criteria 

http://cladv.wssites.com/app/eR-20120904#_ftn1
http://cladv.wssites.com/app/eR-20120904#_ftnref2
http://cladv.wssites.com/app/eR-20120904#_ftn2
http://cladv.wssites.com/app/eR-20120904#_ftn3
http://cladv.wssites.com/app/eR-20120904#_ftn4
http://cladv.wssites.com/app/eR-20120904#_ftn5
http://cladv.wssites.com/app/eR-20120904#_ftn6
http://cladv.wssites.com/app/eR-20120904#_ftn7
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NCLC eReports 2012-July-02 
Debt Collection 

The Tennessee Court of Appeals struck two affidavits that had been introduced into evidence by 
LVNV, a debt buyer, to establish its ownership of a debt it was suing on and reversed judgment 
for LVNV in LVNV Funding, L.L.C. v. Mastaw.[1] The case involved the allegation that the 
plaintiff, LVNV Funding, L.L.C., had purchased a Sears MasterCard credit card account owed 
by Mastaw in the amount of $15,101.23 plus interest. The court held that without the two 
deficient affidavits, LVNV had not met the burden of proving that it owned the debt and the 
amount owed.  

The trial court had overruled the consumer's hearsay objections to LVNV's witness and the six 
exhibits that the witness sought to introduce. The appellate court focused on two of the exhibits 
and found that they did not meet the requirements of the business record exception to the state 
hearsay evidence rule. The two affidavits were made by an authorized representative of Sherman 
Financial Group, the alleged parent of LVNV and Resurgent Capital Services. The court noted 
that the affidavit did not explain who authorized the representation. Neither was the scope of the 
authorization or the affiant's relation to or knowledge of the companies' business records 
explained. 

The affidavits did not refer to specific business records prepared in the normal course of regular 
business activity and no regular business records were attached to it. Rather, the affidavit 
referred to representations that the original Sears records were provided to the debt buyer without 
identifying who made the representations or specifying any particular record. The court found, 
under Tennessee precedent[2] supported by U.S. Supreme Court precedent,[3] that evidence 
prepared for litigation, like this affidavit, was not admissible in evidence as it did not have the 
reliability of a business record. The U.S. Supreme Court noted: "Unlike payrolls, accounts 
receivable, accounts payable, bills of lading and the like[,] these reports are calculated for use 
essentially in the court, not in the business. Their primary utility is in litigating, not in 
railroading."[4] The court also noted that the abbreviated documents submitted by the debt buyer 
to establish the chain of title never identified the consumer's account as among those assigned.[5] 

 Copyright © 2012 National Consumer Law Center. All rights reserved. 

[1] 2012 WL 1534785 (Tenn. Ct. App. Apr. 30, 2012). 

[2] Arias v. Duro Standard Prods. Co., 303 S.W.3d 256, 262 (Tenn. 2010). 

[3] Palmer v. Hoffman, 318 U.S. 109, 63 S. Ct. 477 (1943). 

[4] Id. at 114. 

[5] 2012 WL 1534785, at *8, n.12 (Tenn. Ct. App. Apr. 30, 2012 

http://cladv.wssites.com/app/eR-20120702#_ftn1
http://cladv.wssites.com/app/eR-20120702#_ftn2
http://cladv.wssites.com/app/eR-20120702#_ftn3
http://cladv.wssites.com/app/eR-20120702#_ftn4
http://cladv.wssites.com/app/eR-20120702#_ftn5
http://cladv.wssites.com/app/eR-20120702#_ftnref1
http://cladv.wssites.com/app/eR-20120702#_ftnref2
http://cladv.wssites.com/app/eR-20120702#_ftnref3
http://cladv.wssites.com/app/eR-20120702#_ftnref4
http://cladv.wssites.com/app/eR-20120702#_ftnref5
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November 29, 2009 

ABOUT NEW YORK; Hello, Collections? The Worm Has 
Turned 
By JIM DWYER 

The phone rang. A woman from a law firm representing a collection agency wanted to know if 
Mark Hoyte was Mark Hoyte, and he said he was. They were calling to collect $919 on a Sears-
Citi card.  

Mr. Hoyte said he never had that credit card.  

Then the woman wanted to know if his Social Security number ended in 92, and Mr. Hoyte said 
no, it ended in 33.  

''She says to me, 'Your date of birth is in 1972,' '' Mr. Hoyte, 46, recalled in an interview.  

Clearly, they had the wrong Mark Hoyte. But that did not stop the lawyers at Pressler & Pressler 
from suing him. They swore out a complaint and sent a summons to Mr. Hoyte, ordering him to 
be in court last Monday.  

Then things took a rare turn.  

Every day of the year, 1,000 cases on average are added to the civil court dockets in New York 
City over credit card debt -- a high-volume, low-accuracy moment of reckoning. The suits are 
usually brought by collection companies that purchase the debt for pennies on the dollar from 
card issuers and then work with a cadre of law firms that specialize in collection work.  

Conducting a digital dragnet, they troll through commercial databases searching for debtors. 
Because of the vast sloppiness and fraud involved, Attorney General Andrew M. Cuomohas shut 
down two of the collection firms and is suing 35 law firms tied to the business.  

A person who blows off a civil court summons -- even if wrongly identified -- faces a default 
judgment and frozen bank accounts. But to date, there have been few penalties against collectors 
for dragging the wrong people into court.  

Until Mr. Hoyte turned up last week in Brooklyn.  

After trying to settle the case in the hallway -- the 11th floor of 141 Livingston Street is an open 
bazaar of haggling -- the collections lawyer realized he had the wrong man. He got Mr. Hoyte to 
sign an agreement that would end the case against him, but not against the Mark Hoyte who 
actually owed the $919.  
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In front of the judge, the lawyer, T. Andy Wang, announced that the parties had reached a 
stipulation dismissing this Mr. Hoyte from the suit.  

Not so fast, said the judge, Noach Dear.  

''Why didn't you check these things out before you take out a summons and a complaint?'' Judge 
Dear asked. ''Why don't you check out who you're going after?''  

Mr. Wang said that Pressler & Pressler used an online database called AnyWho to hunt for 
debtors.  

The judge turned to Mr. Hoyte, who works as a building superintendent, and asked him how 
much a day of lost pay would cost. Mr. Hoyte said $115.  

The judge said he was prepared to dismiss the case and wanted Mr. Hoyte compensated for lost 
wages.  

''Your honor,'' Mr. Wang said, ''I'm personally not willing to compensate him.''  

No, the judge said; he meant that the law firm, Pressler & Pressler -- one of the biggest in the 
collection industry -- should pay the $115. He would hold a sanctions hearing, a formal process 
of penalizing the law firm for suing the wrong man.  

Social Security number and date of birth, and being summoned to court anyhow.  

THE collections lawyer then began to interrogate Mr. Hoyte.  

''You claim you told Pressler & Pressler it wasn't you,'' Mr. Wang said to Mr. Hoyte. ''Did you 
send them proof, as in a copy of your Social Security number with only the last four digits 
visible?''  

''No,'' Mr. Hoyte said. ''They didn't ask for it.''  

''But you didn't send any written proof of the claim that it was not you?'' Mr. Wang said.  

''I told them on the phone it's not me,'' Mr. Hoyte said.  

Mr. Wang appeared outraged.  

''So without any written proof that it's not you, you would expect someone just, you know, to go 
on say-so?'' he demanded. ''Is that correct?''  

Alice had reached Wonderland: The lawyer who had sued the wrong man was blaming the 
wrong man for getting sued.  
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Judge Dear cut off the questioning. He told Mr. Wang and Mr. Hoyte to come back to court in 
January.  

''If, somehow, counsel, you decide that you're going to compensate him for his time off,'' Judge 
Dear said, ''I will reconsider sanctions.''  

 



SELF-REPRESENTED LITIGANT 
ANSWER TO A LAWSUIT FOR DEBT 

COLLECTION ON A DEBT OWED  

This form is intended for litigants who: 

 Have been served with a lawsuit in a debt collection case
based on a debt you owe and want to keep a court from
entering a default judgment against you.

Information you will need: 

1. Copy of the lawsuit you were served with.
2. Court information and the docket number (will be on the

lawsuit).
3. The exact name and address of the opposing party or

opposing party’s counsel (will be on the lawsuit)

These instructions are meant to guide you through the process of 
answering a lawsuit for debt collection on a debt you owe.  

This packet of forms is not legal advice and cannot take the place of 
the advice that a lawyer can give you. It is always best to speak with a 
lawyer before taking any legal action. When you represent yourself in 
court, you must follow all the proper procedures and the law. It is your 
responsibility to see your case through the whole process.  

1. Be sure you have the correct form.
2. Read all instructions before you begin.
3. Fill in the blanks with 100% accurate information. Any false
statement made in court or written in a court document may 
constitute perjury. 
4. Check all options that pertain to your situation.



INSTRUCTIONS FOR FILING AN ANSWER TO A LAWSUIT FOR DEBT 
COLLECTION ON A DEBT OWED 

STEP ONE  THE ANSW ER 

The first step is to fill out and file the “Answer” form.  Read everything carefully, double 
check the information you fill in, and make sure you fill out the forms completely.  

These instructions will guide you through the Answer paragraph by paragraph. 
• The top part of this form is your case information.  It is called the “caption”

o The case information is the name of the plaintiff, defendant, docket number,
and division number.  The information that you put in this part must match the 
open case information. Leave this part blank for now if you are unsure.  

ADMISSIONS/DENIALS/LACK OF KNOWLEDGE 

After filling out the caption, use the middle of the page to give your answers to the 
statements in the Petition.  Usually, the Petition’s paragraphs are numbered.  You may 
list the numbers and say one of three things about each paragraph of the petition.  
1. You admit if it is a true statement. (Examples: that you live in Orleans Parish, or
that you are not a member of the Armed Forces.)  Admit that statement only if you agree 
with every part of it.  Otherwise, deny the statement. 
2. You deny if it is an untrue statement.  (Examples: that you owe a specific
amount of money to the person named.)  DO NOT ASSUME YOU OWE A CERTAIN 
AMOUNT AND DO NOT GUESS. 
3. You lack knowledge.  This means you do not know whether the statement is
true or false.  (Example 1:  The collection agency who is suing you claims it is licensed 
and bonded.  You might assume they are, but you have no evidence.  You have never 
seen their license.)  (Example 2:  The plaintiff uses words like venue, jurisdiction, or 
assignment.  You do not know what these legal terms mean.)  DO NOT GUESS!! 

AFFIRMATIVE DEFENSES 

You may have technical or legal defenses to the Petition.  The forms in this packet list 
possible legal defenses you may have to the lawsuit.  Some examples of the possible 
defenses: 

The debt has prescribed.  (Other states use the phrase “statute of limitations” instead of 
“prescription.”)  Actions to collect debts have time limits.  It usually starts once the 
creditor has a right to sue you (example:  once you miss a payment).  Once the time 
limit has passed, the creditor can no longer collect from you.  For Louisiana suits on 
open accounts, this time limit is three years from the date of your last payment or 
acknowledgment of the debt. (“Acknowledgment” is your agreeing to pay the debt 
whether in writing or over the phone). 

You do not owe the debt – The creditor is suing the wrong person or this debt was 
already paid. 

1 



No right of action - You did not enter into a contractual agreement with plaintiff and do 
not know who the plaintiff is.  
 
You may have more than one Affirmative Defense.  You should check all boxes on the 
Answer Form that apply.  You could lose an “Affirmative Defense” if you file an Answer 
without stating it. 
 
THE SIGNATURE AND YOUR ADDRESS 
 

1) Sign your name on the line under the words “respectfully submitted.”   
2) Just below your signature, print your name, address, and telephone number so it 

is easily readable.   
3) Fill out the Certificate of Service by filling in the blanks with date. 
4) Sign your name on the line and under the line print your name. 

 
You have finished the Answer. 
 
NOTE:  If you and your spouse are both being sued (your spouse’s name is listed as a 
Defendant), you both must sign your names.  
 
Once you have timely filed your Answer, you should get notice of any court hearings.  

 
 

 
STEP TWO  FIL ING 

 
  

After you’ve filled out all of the documents, you must file them with the Clerk of Court’s 
office in the Parish where you were sued. 
YOU MUST FILE YOUR ANSWER WITHIN THE TIME LIMIT LISTED ON YOUR 
CITATION (it could be as short as ten (10) days from the date you were served with the 
lawsuit).  
IF YOU HAVE ALREADY MISSED YOUR TIME LIMIT TO RESPOND TO THE 
LAWSUIT, FILE AN ANWSER ANYWAY.  A late Answer may be better than none at all.  
If you are too late, and the court has entered a judgment against you, talk to a lawyer 
anyway.  

• You must file the original forms that you filled out. It’s also a good idea to make 2 
complete copies of your filled out forms and bring them with you. When you file the 
originals, ask the Clerk of Court’s office to stamp or “clock in” your copies for your 
records. 

• Anytime you file something with the Clerk of Court’s office, you will have to pay a 
filing fee.  There are different fees for different filings and each court charges 
different amounts.  Call the Clerk of Court’s office BEFORE you go and tell them 
what you are filing and ask how much the fees are.  

• You will need cash. 
• If you cannot afford to pay the filing costs, you may request to file as a pauper.  You 

will have to fill out and file a separate “In Forma Pauperis” (IFP) application, which 
you can get online or from the Clerk of Court’s office.  *IMPORTANT- Pauper status 
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doesn’t make filing free, but only lets you file without paying court costs in advance. 
You may have to pay court costs after the case is over. 

• The IFP application MUST be notarized and you must have a witness sign who 
knows you. 

• Mail or hand deliver a copy of the filed document to the creditor’s attorney.  The 
name and address of the attorney is listed on the original lawsuit.   
 

  
 
 
 
 

STEP THREE  COMING TO COURT 
 
You will have to come to court to put on your case and explain to the judge why you are 
not liable for the debt.  

  
Be sure to bring any evidence or witnesses that will help you prove your case. Remember, 
it is your responsibility to show the court why you are not responsible for the debt. You 
have to prove this in court using testimony from witnesses and any evidence you have 
that is relevant.  
 
Make sure you are present in the courtroom on the day and time that you were given by 
the court. Get to court early to allow time for traffic, parking, walking to the courthouse, 
and getting through security. 
 
Check in with the Judge’s office to let them know you are there and for what case. 
 
Wait quietly until your case is called. When your case is called, stand up and go forward. 
The judge will allow you to call your witnesses and testify. The judge will also allow the 
other side to question you and your witnesses. Make sure to introduce any evidence that 
you brought with you when it’s your turn.  
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Recommended Judicial Checklist for Louisiana 
Judges on Debt Collection Cases 

 
 
The Consumer Law Task Force of the Louisiana State Bar Association’s Access to Justice 
Committee recommends adoption of the following judicial checklist by Louisiana Judges 
reviewing debt collection lawsuits, specifically those filed by third-party debt buyers.  
 
With regard to consumer debt litigation, judges have the power to ensure that their 
courtrooms are not just another step in a collections assembly line, but rather that they 
are places where valid claims can be distinguished from improper claims. This 
recommended judicial checklist is designed to address systemic and well-documented 
problems affecting consumer debt litigation. 
 
Because decisions to grant default judgments rest squarely within the judges’ discretion, 
they are uniquely positioned to address abuses in consumer debt litigation. This 
Recommended Judicial Checklist provides “best practices” that can be used to streamline 
disposition of consumer debt cases, while ensuring that basic standards of fairness and 
justice are satisfied.  
 
We encourage you to share this with judges that preside over these cases, and we look 
forward to working with you to promote improvements in consumer debt litigation. Please 
let us know how you are using this checklist. 
 
 
 
 
 
 
 
 
 
 



 

                                  

PETITION CHECKLIST: 
 
To establish a prima facie case sufficient to confirm a default judgment, a petitioner for 
suit on open account must establish the following: 
 

The suit is one for an open account. An open account includes “any account for 
which a part or all of the balance is past due, whether or not the account reflects 
one or more transactions . . . [and] debts incurred for professional services . . . 
.” La. R.S. § 9:2781 (D) 2012. 
 
1) Proof of ownership of the debt in the record: 

 
Petition must list the original creditor. 
A copy of the assignment or other writing establishing chain of title and 
that the plaintiff is the owner of the debt and/or has the right to bring suit 
for the debt.1 
Each additional assignment or other writing evidencing transfer of 
ownership to plaintiff must be attached to establish unbroken chain of 
ownership from the original creditor to the plaintiff.  
The original account number of the debt purchases; and 
Clear showing that defendant’s name is associated with the account 
number. 
If assignment is via pool or group, documentation that the defendant’s 
account is within that pool.2  

 
2) Proof of credit card agreement: 
  

To be admissible, the agreement must be authenticated3  
An unsigned unauthenticated generic copy of a credit agreement is 
insufficient evidence to grant summary judgment.4  

 
3) Amount Owed5 

Plaintiff required to provide an itemized statement of account, 
invoices, or other records displaying purchases made, payments applied, 

                                                           
1 A bill of sale indicating unspecified accounts were purchased by the debt buyer from the original creditor will not 
suffice. See Bureaus Inv. Grp. No. 2, L.L.C. v. Howard, 06-273 (La. App. 5 Cir. 11/14/06) (finding that evidence 
presented to confirm default judgment against debtor was insufficient without specified transfer of ownership of 
specific account from original creditor to petitioner debt buyer).  
2 See Bureaus Inv. Grp. No. 2, LLC v. Howard, 06-273 (La. App. 5 Cir. 11/14/06), 947 So. 2d 37, 38–39. 
3 FIA Card Servs., N.A. v. Weaver, 62 So. 3d 709, 718 & n. 8 (La. 2011) (“A review of the jurisprudence reveals this 
situation is not unique. We note several cases listed below where a bank, or its assignee, attempted to enforce an 
arbitral award via an unauthenticated copy of a generic form agreement and without providing admissible evidence 
the consumer actually consented to the agreement.”). 
4 Citibank South Dakota, N.A. v. Stanford 42, 191 (La. App. 2 Cir. 5/9/07), 956 So. 2d 756. 
5 La. Code Civ. Proc. Ann art. 1702.1.  

https://advance.lexis.com/api/document/collection/statutes-legislation/id/5FH1-46K1-DYB7-W1S7-00000-00?context=1000516


 

                                  

or otherwise indicating the debits and credits that produce the balance due 
from a zero balance.6  
Affidavit or testimony verifying the correctness thereof and that the 
statements were kept in the ordinary course of business. Affidavit must 
be from the plaintiff and not signed by the Attorney.7 
“[T]he naked declaration of an employee that the balance of some 
unproduced account is correct does not constitute the prima facie proof 
required for a default judgment in a suit on an open account under C.C.P. 
art. 1702.”8  
An affidavit is generally accepted as “good and sufficient proof of the 
correctness of an amount due on open account,” the affidavit should  “. . . 
be clear and unequivocal (for example, not based on "information and 
belief"),” and “relate directly to the amount shown on the invoices or bills 
being sued on.9 
The amount shown on the affidavit must match the amount in the 
petition. A discrepancy between the amount stated in the affidavit and the 
statement of account is not considered sufficient proof to establish a prima 
facie case.10 

 
**Time barred11  

An action on an open account is subject to liberative prescription of 3 
years.12  
Liberative prescriptive period begins to run from the date of the last 
charge, purchase, payment or credit entry on the account.13 

 

                                                           
6 Capital One Bank (USA) NA v. Young, (La. App. 5 Cir. 09/23/15) 176 So. 3d 695, 697. See also CACV Colorado, 
LLC v. Spiehler, 09-151, 2 (La. App. 3 Cir. 06/03/09) 11 So. 3d 673, 675 (Stating that the lack of evidence introduced 
to prove the accuracy of petitioner’s claim resulted in their failure to prove a prima facie case. “No evidence was 
introduced regarding the purchases underlying the debt, not receipts, invoices, billing statements, or statement of 
account were introduced to provide the accuracy of the amount claimed.”).  
7 Franklin Credit Mgmt. Corp. v. Gray, 07-1433 (La. App. 4 Cir. 1/14/09), 2 So. 3d 598, 603 (finding that the affidavit 
and other evidence submitted by the mortgagor’s attorney was not competent evidence sufficient to defeat mortgagee’s 
motion for summary judgment).  
8 Roll-Lite Overhead Doors, a Div. of Architectural Specialties Co., Inc. v. Clover Contractors, Inc., (La. App. 5 Cir., 
1988); 527 So.2d 500, 503 citing American Dist. Tel. Co. v. Rault, (La. App. 4th Cir.1979); 378 So.2d 194, 195. See 
La. Code Civ. P. art. 1702(B)(3) (stating “[w]hen the sum due is on an open account or a promissory note or other 
negotiable instrument, an affidavit of the correctness thereof shall be prima facie proof.”).  See also Jim McCary, Inc. 
v. Price, (La. App. 2d Cir.1980); 391 So.2d 921, 923 (stating that the declaration of “nothing more than the correctness 
of the unpaid balance of the account” will not establish prima facie proof of the claim). 
9 Sessions & Fishman v. Liquid Air Corp., 616 So. 2d 1254 (La. 1993); See also Gulf States Asphalt Co., Inc. v. Baton 
Rouge Services, Inc., 572 So. 2d 148 (La. Ct. App. 1st Cir. 1990). 
10 Gulf States Asphalt Co. v. Baton Rouge Services, Inc., 572 So. 2d 148 (La App. 1 Cir. 1990) (finding that plaintiff’s 
affidavit of correctness insufficient because the sum of the invoices provided were in excess of the sum prayed for 
and there was no explanation regarding this discrepancy).  
11 Timeline for prescription is provided as informational and not for check-off purposes, as it must be prayed for by 
the defendant in a case in which the prescriptive period has run.  
12 La. Civ. Code art. 3494 (4) 
13 Id.  



Debt collector response sample 
letter 

 

You’re saying: “Tell me more about this debt.” 
 
 
 

Use the sample letter on the next page to ask for more information about this debt. 
 

How to use this sample letter: 
 

1. Read the background below. 
 

2.   Fill in your information on the sample letter and edit it as needed to fit your situation. 
Delete any parts that don’t apply to you. 

 
3.   Print and send the letter as soon as you can. Keep a copy for your records.  You should 
consider sending the letter by certified mail or another method by which you can establish 
when the letter is received by the intended recipient.   
  

 

Background 
 
Send this letter as soon as you can -- if at all possible, within 30 days of when a debt collector 
contacts you the first time about a debt. This is important because, under the Federal Fair Debt 
Collection Practices Act, your legal rights to obtain verification information from a debt 
collector are greater during the 30-day period.   
 
When a debt collector is asking you to pay money, you’re entitled to ask for details.  The sample 
letter below will help you to get details on the following: 

• Why a debt collector thinks you owe this debt. 
• The amount of the debt and how old it is. 
• Details about the debt collector’s authority to collect this money. 

 
 

A debt collector may not have a legal obligation to provide some or all of the information you 
seek, even if you request it within the 30-day period.  If the collector doesn’t give you what you 
request, that doesn’t necessarily mean the debt collector has broken any laws or has given up a 
legal right to collect from you.  
 
After you send your letter: 
• If the debt collector makes vague statements about what will happen if you do not pay, 

read their response to your letter carefully. If they tell you that they intend to sue you, 
you should take that seriously. Federal law prohibits a debt collector from threatening to 
take any action they can’t take or that they don’t intend to take. 

•  
If you have specific questions, you may want to contact a lawyer.  If you need a lawyer, you 
can: 

• Review this list of state legal services. 
• Find lawyer referrals in your county and state by visiting the websites for your local or 

county bar association, or legal aid. 
 

http://www.consumerfinance.gov/askcfpb/1549/how-do-i-find-attorney-my-state.html
http://lsc.gov/find-legal-aid


State laws, have statutes of limitations, or limited time periods when creditors or debt collectors 
can file a lawsuit to collect a debt.  

• These periods of time can be two years or longer. 
• The period of time varies by state and by the type of debt.  
• In some states, even a partial payment on the debt will restart the time period.  
 

If you suspect that the debt may be beyond the statute of limitations, you may want to consult a 
lawyer before making any payment on a debt. 
 
Not all states require debt collectors to be licensed.  Where a license is required, knowing 
whether or not a debt collector is licensed may be useful.  If the debt collector isn’t conducting 
itself properly, you can contact the state licensing agency.  
 

 
 
 
 
 

Sample letter begins on the next page 



[Your name] 
[Your return address] 
[Date] 

 
 
 

[Debt collector name] 
[Debt collector Address] 
Re: [Account number for the debt, if you have it] 

 
 
 

Dear [Debt collector name]: 
 

I am responding to your contact about a debt you are trying to collect. You contacted me by 
[phone/mail], on [date] and identified the debt as [any information they gave you about the debt]. 

Please supply the information below so that I can be fully informed: 

Why you think I owe the debt and to whom I owe it, including: 
 

• The name and address of the creditor to whom the debt is currently owed, the account number 
used by that creditor, and the amount owed. 

 
• If this debt started with a different creditor, provide the name and address of the original 

creditor, the account number used by that creditor, and the amount owed to that creditor at 
the time it was transferred. When you identify the original creditor, please provide any other 
name by which I might know them, if that is different from the official name. In addition, tell me 
when the current creditor obtained the debt and who the current creditor obtained it from. 

 
• Provide verification and documentation that there is a valid basis for claiming that I am required 

to pay the debt to the current creditor. For example, can you provide a copy of the written 
agreement that created my original requirement to pay? 

 
• If you are asking that I pay a debt that somebody else is or was required to pay, identify that 

person. Provide verification and documentation about why this is a debt that I am required to 
pay. 

 
The amount and age of the debt, including: 

 
• A copy of the last billing statement sent to me by the original creditor. 

 
• State the amount of the debt when you obtained it, and when that was. 

 
• If there have been any additional interest, fees or charges added since the last billing statement 

from the original creditor, provide an itemization showing the dates and amount of each added 
amount. In addition, explain how the added interest, fees or other charges are expressly 
authorized by the agreement creating the debt or are permitted by law. 

 
• If there have been any payments or other reductions since the last billing statement from the 

original creditor, provide an itemization showing the dates and amount of each of them. 



• If there have been any other changes or adjustments since the last billing statement from the 
original creditor, please provide full verification and documentation of the amount you are 
trying to collect. Explain how that amount was calculated. In addition, explain how the other 
changes or adjustments are expressly authorized by the agreement creating the debt or 
permitted by law. 

 
• Tell me when the creditor claims this debt became due and when it became delinquent. 

 
• Identify the date of the last payment made on this account. 

 
• Have you made a determination that this debt is within the statute of limitations applicable to 

it? Tell me when you think the statute of limitations expires for this debt, and how you 
determined that. 

 
Details about your authority to collect this debt. 

 
• I would like more information about your firm before I discuss the debt with you. Does your firm 

have a debt collection license from my state? If not, say why not. If so, provide the date of the 
license, the name on the license, the license number, and the name, address and telephone 
number of the state agency issuing the license. 

 
• If you are contacting me from a place outside my state, does your firm have a debt collection 

license from that place? If so, provide the date of the license, the name on the license, the 
license number, and the name, address and telephone number of the state agency issuing the 
license. 

 
 

I have asked for this information because I have some questions.  I need to hear from you to make an 
informed decision about your claim that I owe this money.  I am open to communicating with you for this 
purpose.  In order to make sure that I am not put at any disadvantage, in the meantime please treat this 
debt as being in dispute and under discussion between us.  

 
 

In addition to providing the information requested above, please let me know whether you are 
prepared to accept less than the balance you are claiming is owed. If so, please tell me in writing your 
offer with the amount you will accept to fully resolve the account. 

 
Thank you for your cooperation. 

Sincerely, 

[Your name] 



Debt collector response sample 
letter 

 

You’re saying: “This is not my debt.” 
 
 
 
Use the sample letter on the next page if you want to tell a debt collector that you aren’t 
responsible for this debt, and that you don’t want to be contacted again. 

 

How to use this sample letter: 
 

1. Read the background below. 
 

2.   Fill in your information on the sample letter and edit it as needed to fit your situation. 
 

3.   Print and mail the letter. Keep a copy for your records.  You should consider sending the 
letter by certified mail or another method by which you can establish when the letter is 
received by the intended recipient.   

 

Background 
 
This letter tells the debt collector to stop contacting you unless they can show evidence that you 
are responsible for this debt. Stopping contact does not cancel the debt. So, if a debt 
collector still believes you really are responsible for the debt, they could still take other action. 
For example, you still might be sued or have the status of the debt reported to a credit bureau. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Sample letter begins on the next page 



[Your name] 
[Your return address] 
[Date] 

 
 
 

[Debt collector name] 
[Debt collector address] 
Re:  [Account number for the debt, if you have it] 

 
 
 

Dear [Debt collector name], 
 

I am responding to your contact about collecting a debt. You contacted me by [phone/mail], on [date] 
and identified the debt as [any information they gave you about the debt]. 

I do not have any responsibility for the debt you’re trying to collect. 

If you have good reason to believe that I am responsible for this debt, mail me the documents that make 
you believe that. Stop all other communication with me and with this address, and record that I dispute 
having any obligation for this debt. If you stop your collection of this debt, and forward or return it to 
another company, please indicate to them that it is disputed. If you report it to a credit bureau (or have 
already done so), also report that the debt is disputed. 

 
Thank you for your cooperation. 

Sincerely, 

 
 

[Your name] 



[Your complete name] 
[Report confirmation number, if available] 
[Identifying information requested by company, typically including: 

• Date of birth 
• Address 
• Telephone number] 

[Your return address]  
[Date] 

 
[Address of credit reporting company, select one of three below] 

 
[Equifax Information Services, LLC 
P.O. Box 740256 
Atlanta, GA 30374] 

 

[Experian  
P.O. Box 4500 
Allen, TX 75013] 
 

[TransUnion LLC 
Consumer Dispute Center 
P.O. Box 2000 
Chester, PA 19016] 

 
Dear [Name of credit reporting company: Equifax or Experian or TransUnion], 
 

I am writing to dispute the following information that appears on my [Equifax or Experian or TransUnion] consumer 
report: 
 

Dispute 1 [The following examples are meant to be helpful, include all disputes that apply] 
 
• Account Number or other information to identify account: [Insert account number or other 

information, such as account holder names and past addresses. This is especially important if you have 
had multiple accounts with the same company.] 

• Source of dispute information:  [Insert the name of the company, such as the bank, that provided the 
information to the credit reporting company.] 

• Type of disputed information: [Insert category of disputed information such as public records 
information, unknown credit account/tradeline, inquiry, etc.] 

• Dates associated with item being disputed: [Insert the date that appears on your report. This helps 
ensure that the correct account is identified by the company and to identify which aspects of the report 
are being disputed.  You can still file a dispute if you don’t have this date.] 

• Explanation of item being disputed: [Insert details about why you think the information is inaccurate. 
Choose one of the choices below if it fits, or add your own description.]  
o My report includes accounts with a reported name that is different than mine.  
o I don’t recognize the accounts in question.  
o The report shows I owed money to the company that I have already repaid. [Give details about when 

you paid, and attach a copy of any proof that you have.] 
o The current status of my account is not correct. The report shows that I am delinquent but I have 

made all of my payments on time. [Include account history or other information that shows the on time 
payments.] 

o I’m the victim of identity theft and I don’t recognize one or more of the accounts on my report. [You 
may wish to include a copy of the FTC identity theft affidavit describing the identity theft.] 

o Other [Describe what is wrong with the report and include copies of any additional supporting 
documentation that you have.] 

 
Dispute 2 [Continue numbering for each disputed item on your report and include the same information.] 

 
[Include the following sentence if you are including a copy of your credit report or other supporting documentation. 
“I have attached a copy of my report with the accounts in question circled.”]  

 
Thank you for your assistance.  
 
Sincerely, 
[Your name]

 

https://www.consumer.ftc.gov/articles/pdf-0094-identity-theft-affidavit.pdf
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